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I ROVER Tor tin* conversion of a watch, watch chain, The General 
ami .seals. Pita, Not Utility, and issue joined. At the 
trial before Abbott, C. J. at the London adjourned Sittings f; ">- c-99. 

..... s. 1 7, declares 

after last lerni, the case proved in evidence was this:—1 he th.it goods, acc. 

plaintiff had pawned his watch, valued at ten guineas, with pu'di'd ^nd 

the defendant, w ho is a regularly licensed pawnbroker, for a , ro no * rc - . 

• * deenud within 

the sum of two guineas, and received the usual duplicate a year after 

required to be given by the (ietural Pawnbroker’s* Act, piediimr^halt 

r,f) Si, 40 Geo. c. <)'.)■ After the year and a dav allowed be |o rf.ited, 

stiid nwy be 

by the 17th section of that statute to the pawner to redeem »ot*.t by the 
the pledge, had expired, the plaiutitF applied* to the de- H. Id, that 
fondant to ha\e liis watch, watch chain, and seals returned pV^iu tiff'had 
to him, and tendered the money lent thereon, together with , l ’ i . l 1 ”"h <1 *c 
the interest which ljad accrued on the money lent; but the and, after the 
defendant refused to deliver tl^p pledge, on the ground that j > i rc .j j tendered 
it was forfeited by the expiration of the yrttr after the day of „~ 10 

nev lent, and 

intcrirt, and the pawnbroker refused to deliver, lie might maintain trum, not having 
foi foiled his title lo the goods by reason of that section c.f die statute. 
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^ pledging, not having been redeemed within that time. It 
was proved as a fact, that the defendant hail not sold or 
otherwise disposed of the pledge at the time of the demand 
and refusal. The question at the trial was, whether this 
action would lie, by reason of th^ construction of the 17th 
section of the Pawnbroker’s Act ? The Chief Justice was 
kpf opinion, tlyit the plaintiff had not so far forfeited his 
^terest in the goods, as to deprive him of any remedy 
against the pawnbroker, and the defendant having refused 
to dejiver them np after t the tender of the money lent, 
and interest due thereon, he was guilty of a conversion, 
and, therefore, trover would lie. The jury found their ver¬ 
dict for the plaintiff. 


(lurnei( now moved for a rule to shew cause whv the 
verdict for the plaintiff should not be si t aside, and a non¬ 
suit entered, lie contended, that according to the true 
construction of JfJ & 4O GVo. c. ;ij). s. 17, the plaintiff 
cauld not maintain this action. By that section it is de¬ 
clared, * that all goods and chattels which shall he pawned 
or pledged shall be deemed forfeited, and nun be sold at the 
expiration ol one whole year, exclusive of the dav whereon 
the goods and chattels are so pawned, as aforesaid." The 
remainder of this section merely declared, that the sale of 
the forteited pledge should take place under certain regula¬ 
tions? Now, by the provisions of this section, it seemed per¬ 
fectly clear, that the power of rydeuiption was gone as soon 
as the year and the day expired. It was true, that by the 
19th sectiiJh,in case any person entitled to redeem goods 
in pledge shall, before, or upon the expiration of the said 
one year from the time of pawning the same, give notice in 
writing or in the presence of one witness, to the pawnbroker, 
or leave the same at his usual place of abode, not to sell the 
same, at the end ef the said first year, then, and in every such 
case, such goods shall not be sold or disposed of by the 
pawnbroker until after the expiration of three calendar 
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months, to be computed from the expiration of* the said 
year, during which said term of three calendar months, the 
owner of the said goods shall have liberty to redeem the 
same upon the terms stipulated in the act.” In this case, 
however, no such notice |fiad been given, but the year and 
the day were suffcrcjl to expire, and, therefore, the plaintiff 
had forfeited all title to the goods. No in leaning could be 
given to the words “ shall he deemed forfeited? other than 
that now contended for, unless they could be in any way 
controuled by the 10th section • but as the plaintiff had not 
brought himself within the protection there given, the 17th 
section must be considered as working a forfeiture; for 
the moment the year and the day expired, all right or in¬ 
terest in the owner of the goods was gone, and the pawn¬ 
broker had a right to dispose of them in the manner pro¬ 
vided by the net, there being no other mode provided, of 
indemnifying him for any expences he might have incurred. 
It had always been understood in the trade and business of 
a pawnbroker, that this was the meaning of the statute. 
There was no meaning in language, unless the words of 
the 17th section were to have this construction, and, there¬ 
fore, the defendant was entitled to euter a nonsuit. 


1822 . 

Walter 

ti. 

Sium. 


Abbott, <J. J.—I am of opinion, that we cannot give 
to the word “ forfeited? the effect contended for in ar¬ 
gument, and tor this reason,—- forfeiture , imports that the 
party forfeiting has lost the entire absolute right to the 
properly; w hereas it is manifest, that after the period 
which the law has fixed by this statute, namely, *a year and 
a day, though the goods are declared to be forfeited, and 
may be sold, yet the w hole property in the goods is not 
gone from the original owner. Jf that were so, the sale 
would be entirely for the benefit of the pawnbroker, but 
that evidently was not the intention of tKcMcgislature. The 
object of the legislature in giving the pawnbroker a power 

of sale, is to enable him to reimburse himself for the money 

• 
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1822. lent, and for the interest which has accrued; but at the 

Waiter. same time the statute gives the original owner an oppor- 

tunity of redeeming his property before the sale takes place. 

Smith# , t 

Looking to the provisions of the act of parliament, it is 

impossible to put that sense uf»on the word “ forfeited,” 
■which is contended for. It is quite, unnecessary to do so. 
The act may stand well enough, and answer all the purposes 
of justice without‘ft. If at the end of the year and the 
day the pledge be not Redeemed, the pawnbroker may take 
measures for putting up* The property for sale; but if at 
any time before the sale has taken place, the owner tenders 
the principal and interest of the money lent, and all the cx- 
penees incurred, the pawnbroker may, with very great justice, 
restore the goods. lie sustains no injury, and is just in the 
same situation in which he would be, it the goods were 
actually sold; because, by the COth section, the overplus, if 
any, after deducting the principal, interest, and expellees, 
must be paid on demand to the owner, at any time within 
three years after such sale; whereas a contrary construc¬ 
tion would impose the most serious injury on the owner of 
the goods. It appears to me, therefore, that the most just 
and reasonable construction we can put upon this statute 
is to say, that the right to the goods is not absolutely for¬ 
feited by the 17th section, notwithstanding the want of 
notice under the l*>th section. 

Bayiev, J.—I am of thn same, opinion. I do not 
think that the construction we are now’ putting upon this 
statute, can fnakc any difference to the pawnbroker, be¬ 
cause the power of sale is only given for the purpose of re¬ 
imbursing him, and paying whatever interest is due at the 
time of sale. The pawnbroker, by the sale, gets his prin¬ 
cipal and interest, and if the party pledging, before any 
sale takes place,* reimburses the pawnbroker for every ex- 
peucc he has incurred in the progress towards making tire 
sale, it seems to me, that lie has complied with every thing 
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which, according to the act of parliament, oughf to be 
done. The words of the 17th section are, “ shall be 
deemed forfeited, and may be sold” I do not think that 
means so forfeited as to become the absolute property of the 
pawnbroker, but only so &r as that the pawnbroker may 
take steps towards proceeding to sell, aud ; if ?t!l&h original 
proprietor tenders every thing which the piftvnbroker -can 
demand or receive before the sale takes place, he has-' the 
power of redemption. 

IIoi .hoyi), J.—I am of the same opinion. I think, 
that by the 17th section, the pawn is not to be considered 
forfeited to all intents and purposes, if not redeemed within 
the year and day; but only to enable the pawnbroker to sell 
the pledge for the purpose of raising the principal money, 
interest, and warehouse room, due thereon. The profit 
which the pawnbroker is entitled to take, is so much, ac¬ 
cording to the amount of the sum lent upon the pledge, 
from, and during the time the property remains in pawn. 
Therefore. I apprehend, that so long as the pledge remains 
undisposed of, the original owner has the power of re¬ 
deeming it, beeause the right to sell is only tor the pur¬ 
pose of enabling the pawnbroker to obtain his prolit upon 
the pawn. The object of tin* sale is not for the benefit of 
the pawnbroker merely, because lie can only take to him¬ 
self the principal, interest, and other incidental expences, 
returning to the owner the surplus after sale. The plain¬ 
tiff in this case tendered the money lent and the interest, 
and. 1 think, he had a rigln to redeem his prr^ieity upon 
paying the principal, profit, and expences incurred. If the 
pawn were absolutely forfeited by the 17th section, the other 
provisions of the statute would be absolutely useless, and 
such advantages would be given teethe pawnbroker as could 
never have been contemplated by the legislature. I arn 
dearly of opinion, that if the pawner tenders the principal, 
interest, and expences, at any time before sale, lie is entitled 


£ 
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Walter 

«. 

Smith. 



6 


1822. 


Walter 

p. 

Smith. 


CASES IN THE KING’S BENCH, 

to redeem his property, and that it is not lorfeitcd tiv 
force of the 17th section, if not redeemed within the time 
there stipulated. 

Best, J.—This statute having been passed for the pur¬ 
pose principally of protecting the labouring classes of the 
community against the improper practices of pawnbrokers, 
it is fit we should put such a construction upon it as shall 
do no injustice to the % pawnbrokcr. but at the same time, 
shall* give a protection to 1 those whose misfortunes compel 
them to resort to this mode of relieving their distresses. 
The difficulty in this case has arisen upon the construction 
of the word “ forfeited,” which, generally speaking, has a 
different meaning from that obviously given to it by this 
statute. The word “ forfeited,” in its ordinary sense, 
means putting an end to all right of property in the 
person to whom it originally belonged, and to transfer 
it to somebody else. The legislature could not have 
meant to convey that sense by tin* word here us(*d. It 
would have been most unjust so to declare; but if that 
had been their intention, it would have been unnecessary 
to say, that after tin. expiration of twelu* months the pawn¬ 
broker might si 11, for, if the goods were completely for¬ 
feited to all intents am! purposes, the right of sale and 
disposal would vest as a matter of course in the pawn¬ 
broker; but that certainly was not the intention of the le¬ 
gislature, for they have only Said, that the goods shall be 
deemed forfeited, and “ may be sold" at the expiration of one 
whole year*; These latter w-ords would he unnecessary if 
the word “ forfeited” were to have the ordinary construction 
which belongs to it. The words “ may be sold,” clearly 
mean “ may be sold for the benefit ef the pawner,” who is 
to receive the surplus aftiv the pawnbroker has satisfied his 
demand for money lent, and the high rate of interest due 
upon the properly whilst it remained in pledge. It would 
be absurd to say, that the property becomes absolutely for- 
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feited, if not redeemed within the time specified by the 
17th section. Jt can he no benefit to the pawnbroker to sell 
so long as he gets all his money back, and his legitimate 
profits ; but to the pawner it may be a matter of great im¬ 
portance to have his property restored, by putting the pawn¬ 
broker in as good a situation as he possibly could be, with 
reference to this act of parliament. It is safd that the pawn¬ 
broker is put to certain e\penccs, and that there is no other 
mode of indemnifying him excejrt: by the sale of the goods 
pledged. Whatever expellees fle has fairly and legitimately 
incurred, he is entitled to receive. It would be unnecessary 
that this act should provide for that, because every broker, of 
whatsoever denomination, has his lien for any legal e.xpences 
he has incurred, with reference to the goods of another in 
his possession. But in cases of this description it would be 
very difficult to apportion the expence on each minute ar¬ 
ticle contained in a pawnbroker’s catalogue of sale. There, 
is no coin in the realm which would be sufficiently small for 
a tender in many instances, to cover the expence incurred by 
the pawnbroker. That question, however, does not arise 
in this case. I am of opinion that this verdict ought to 
stand. 

Rule refused. 


1822. 

Walter 


v. 

Smith. 


WoODROFFE V . Ol.DFlEI.D. 

Hv the rule of Court, Vaster Term, o Geo. ‘2, “ if the 
exception he entered in vacation, and notice thereof given, 
the bail put in, or other additional bail, shall justify on the 
first day of the subsequent Term.” In this case, exception 
had been entered to the bail, in vacation, and the usual 
notice of the exception was given. Within four days after 

imr add2d bail:—Held, tlmt the tatter bail nils: 


H'rdnrsdi iv, 
January g.l. 


Bail bring ex- 
copied to in 
vacation, the 
defendant 
gave four days 
notice of jus¬ 
tification for 
tiie first day 
of the Term, 
tint on the 
U'th gave no¬ 
tice for justify- 
ht justiiv. 
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1022 . 


WoOTMtOFFE 

r. 

Oldfield. 


the defendant gave notice of justification for the first day of 
tiie Term, but on the 19th instant the defendant gave notice 
of added bail, who now attended to justify. 


Turton opposed the justification,’and referred to fVii/son 
v. King (a), as a decisive authority. There bail above 
having been put in, and exception entered in vacation, it 
was held, that notice of justification for the first day of the 
next Term must be given Vithin four days after such ex¬ 
ception. Now here the plamtiff had but two days notice 
of the added bail, and therefore they could not justify. 


I1oi.ro vn. J., however said, that bv the practice of the 
Court, as it was now established, the added bail could jus¬ 
tify. If the defindant was iricgular. the plaintiff might 
take advantage of it in anothet way. There was a distinc¬ 
tion between bail in in* sue ptoeess and bail in error. The 
rule now contended for might hold good in error, but wai 
not applicable to the present ca*o. 

The bail therefore wire pemiilted to justifvt. ft). 


(«; 0 r.a»r. 4:w. 

f'j. \ idt* l/uiir v. liurLt -, 1 l.liii !••-)•. -5. where tin: point nai i \ 
pvisvlj decided. Theie bail were e\ev|>icd to in vacation, mid tin: dr 
>• ml.nit r>:nf foo days notice of juH’fic at inn for ’lie first day of Ihla", 
Tr'.’li, lint two day, before that time ea\c notice id’ added bail, mid ii 
'•a, held, that the Isttet bail were entitled, In justify. Vidtt al-o / «nt; y. 
I ' tinurd. J M. A S. >»b 
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1022. 


Dyott r. Dunn (in Error). 

IN OTICE of justification having been given of bail in 
error in this cause, and the bail not coming up to justify, 

Richards applied for time to ad^i anif justify other bail, 
in lieu of those of whom the plaintiff had had notice, on au 
affidavit, stating, that the W? of whom notice had been 
given for to-day, had been intimidated from coming up by 
the. clerk of the defendant’s attorney, who had called upon 
them, and warned them not to justify, and alarmed them 
with an apprehension of the consequence* of the situation 
in which bail in error were placed. 

IIni.it oyt>. .1. —The general rule certainly is not to 
grant time in the case of hail in error; but if tbe bail arc 
prevented from coming up to justify in consequence of any 
improper communication or misconduct on the part of the 
defendant in error or his attorney, the. Court will grant 
indulgence. 


Wednesday , 
January i.*3. 


Though it is a 
general rule 
not to grant 
time for add- 
ing and jus¬ 
tifying bail in 
error, in lieu 
of those of 
whom notice of 
justification 
has already 
been given, 
yet. if the bait 
are prevented 
coming up by 
any miscon¬ 
duct of the 
opposite party, 
time will be 
given to put 
in other bail. 


Abraham . for the defendant, prayed time to answer the 
affidavit; and it was granted accordingly (a). 

{a ) Vide Tiild, 6th edit. C69, and 1 Chit. Hep, Te. 


- - v. V ATt'.S. rtedncxday 

January 

o NK of the bail, of whom notice had been given in A conveyancer 
. ■ , - engaged in 

tins case, being opposed, admitted, that he was m partner- p ;irn , P ,- s iiip 

ship with an attorney in the business of a conveyancer, and ’ r * 

Court, a ini 

•'ciring in the general protin of the business of the office, though he did not huniclf 
ptactiee as an attorney, was not allowed to justify as bail. 
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that though *bc himself was not an admitted attorney, and 
did not practice as such, yet he and his partner divided the 
joint profits resulting from their respective labours, lie 
had nothiug to do with his partner’s business, nor bis 
partner with his. Both their names were insciibed jointly 
on a brass-plate over the door of their oil ice. 

r 

Holrovd, J. thought this was a case within the spirit 
of the rule of Court, that no attorney shall be bail in auv 
action or suit depending therein; for as this person shared 
in the general business of the office of an attorney, the 
safer course was not to admit him to justify. 

Bail rejected. 

Abraham, for the plaintiff; and Chilly, for the de 
fendant (a). 

(a) Vide 1 Chit. Rep. Tit. 


1822. 



Yates. 


Friday, The KlNG V . PATRICK Dt'NN. 

January 25. 

Where an in- T^HIS was an information filed by his Maicstv’s Attorney- 
formation tor 

perjury, com- General, at the instance of the House of Commons, against 

a Select Com- die defendant, for wilful and corrupt perjury, assigned upon 

imittee of the evidence .riven by him on oath before a committee of that 

nans, appoint- House, ballo'ted to try the merits of two petitions, against 
ed to try and J . .. 1 ... 

determine the the return ot members to serve in parliament for the bo- 

electionfaver- rou S*' ^ tes > * n die county of Cormcall. Hie de- 

red, that the fendant pleaded Not Guilty; and at the Sittings in l Vest - 
committee was . , 

appointed for nunster after last Michaelmas 1 erm, bcfoic Abbott, C. J., 

and 1 that 1 *the’ die defendant was found guilty, 
committee 

were sworn “ to try the matter of the petition," &c.:—Held, that the situation of the 
committee was well described to support the averment, though described, in 10 tiro. ,1. 
c. 16. s. 13, as a Select Committee “ to try and determiue the merits of tlic return or 
election.'* 
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Harrison now moved for a rule to shew cause why the 
verdict should not be set aside, and a new trial granted, 
lie made two poiuts, 1. That the oath required to be ad¬ 
ministered to the members of the election committee in 
question, in pursuance of ]() Geo. 3. c. 1G, s. 13, had not 
been properly stated in any of the counts of the informa¬ 
tion; and, 2. That the committee hall been improperly de¬ 
scribed in all the counts, with reference to their situation 
under that act of parliament. There had been two peti¬ 
tions presented to the House of Commons against the re¬ 
turn of /. R . G., Esq. to serve in parliament for the borough 
of St. Ire*. The first petition complained of nothing con¬ 
nected with the election itself, but only of the return; and 
prayed that the election and return might be declared null 
and void. The second petition complained, that the mem¬ 
ber returned had been guilty of treating; that persons who 
had received parochial relief within twelve months previous 
to the election had been illegally and improperly permitted 
to vote; and it farther alleged an illegal interference at the 
election of persons connected with the revenue; and in 
conclusion prayed, that the House would take the premises 
into consideration, and declare that the said I. R. G.. Esq. 
was not duly elected, and ought not to have been returned 
to serve in parliament for the said borough. The informa¬ 
tion stated, that the committee chosen, nominated, and 
selected to be a Select Committee, to try and determine the 
merits of the said election, had duly assembled, and had taken 
the following oath, namely, “ You and each of you shall, 
well and truly, try the matter of the petitions referred to 
you, and a true judgment give according to the evidence.” 
The first objection therefore was, that the oath administered 
to the comiititlec had not been properly stated with refer¬ 
ence to the purpose for*which thev were assembled. The 
oath mpiircd them to try the matter of the petitions; and 
in the information they were averred to he *' chosen, nomi¬ 
nated, and selected, to try and determine the merits of the 


1822. 


The King 


«. 

Dukm. 
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said election.” 1 Now the merits of the election and the 
petition might be totally different things. The merits of 
the election might be a proposition more comprehensive and 
embracing a greater number of circumstances than the mere 
petition itself, which might have relation only to form and 
not substance. Therefore there was a mis-description ot 
the oath which ought*to have been administered to the com¬ 
mittee. Then, as to the situation of the committee when 
sworn, they appeared not to be ^properly described according 
to the act of parliament. In 3. c. l(i, s. J M, they 

are to be “ a Select Committee to try and determine the 
rncrit9 of the leturn or election.” Now there is a main 
distinction between the return and the election ; for the re¬ 
turn may be good in point of form, and the election had on 
the merits. Petitions have been frequently preferred merely 
against the return, without reference to the election; and 
therefore if there he a distinction between the return and 
the election, the objection to this information arises, and 
the situation of the committee has not been propel ly tie- 
scribed. lie refern d to the Morpeth ease, in 1 77o (n) ; the 
Middlesex case (h), and the II cstuun.'ter case, in 1 S ().»i c ); as 
cases shewing that the rerun is frequently considered un¬ 
connected with tin- election. 


Abbott, C. J.—-1 am of opinion that there is no ground 
for disturbing the verdict in this ease. The statute says, 
that the committee “ shall be a Select Committee to try and 
determine the merits of the return or election, appointed 
by the House to be taken into consideration.” Having been 
sworn for that purpose, they become, a committee to try the 
return of the election, if the merits of the return be distinct 
from the merits of the election. If they are difiTcrcnt things, 
then the committee arc sworn either to trv the merits of 

•t 

the election, if that be the object, or sworn to try the ine- 


(<i) ? Peck. Else. Cases, 3iil. 
(f>) s. 15. Reg. as?. 


(c) 1 Peck. Llec. Cases, vio. 
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rits of the return, if that is referred to their'consideration. 
But when they are sworn to try the merits of the election 
or return, then the merits of the return being wholly de¬ 
pendent upon the merits of the election, they are properly 
sworn; and therefore it appears to me, that they are de¬ 
scribed correctly, when it is stated that they are sworn to 
trv and determine the merits of . the- election. I also think 
that the description of the oath is equally good. What is 
the effect of it? They are sworn according to the terms of 
it, " well and truly to try tKcrinattcr of the petition.” That 
is, in effect, to try and determine the merits of the election. 
They become a committee for that purpose, and so the 
statute declares they shall be. The mutter of the petition 
is the merits of the election; for the return in this case 
can be only bad provided the election is bad. There may 
be cases where the complaint is wholly against the return, 
but here- the return in purely consequential. I think there¬ 
fore that in this case the rule ought to be refused. 


1822. 


The King 


v. 

Dunn. 


The rest of the Court concurred. 
iVr Curium. 

Rule refused. 


Ci.ariuge v. Crawford. 

C slIITTY applied to the Court to appoint a guardian to 
the plaintiff in this suit, he being an inlVInt Under the age 
of twenty-one years, on an affidavit, stating, that the plain¬ 
tiff’s father was a material and necessary witness in support 
of the action. This motion became necessary for that rea¬ 
son, the father, under such circumstances being an improper 
person to become guardian. The usilWl course was to apply 
by petition to a Judge, accompanied by an agreement, 
signifying the assent of the prochein atny or guardian, and 

concurrence of 


Friday , 
January 25. 

Where an in¬ 
fant's father, 
w ho is a neces¬ 
sary witness 
on his behalf, 
cannot be ap¬ 
pointed his 
prochein amy 
in the conduct 
of a suit, the 
Court will, eu 
motion, ap. 
point some 
other person 
to be his guar¬ 
dian, wilh the 
the father. 
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um. 

Clariduk 

v. 

Crawford. 


Saturday, 
January ‘.'6. 

An articled 
clerk who lias 
served part of 
bis clerkship 
with an attor¬ 
ney, who died 
before the 
clerkship was 
completed, is 
at lihcity, 
after an inter¬ 
val of six 
years from 
that time, to 
serve the re¬ 
mainder of 
liia clerkship, 
■with another 
attorney, with 
a view "to his 
admittance. 


CASES IN THE KINGS BENC H, 
an affidavit made by a third person, that the petition and 
agreement were duly signed. The present application 
however bring out of the usual course, it was necessary to 
apply specially to the Court to appoint a proper guardian. 
The parties had agreed upon another person, long acquainted 
with the family, who, on his part, expressed his willingness 
to become guardian «for the plaintiff. 

Holroyd, J.(a) said the ^application certainly was un¬ 
usual, and that it must be rtndc with the consent of the 
father, and there could be only a rule nisi granted. 

Chitty said, lie had the consent of the father, and there¬ 
fore took a rule nisi, which, on a subsequent day, was made 
absolute, without opposition. 

(n) The only Judge in Court. 


In the Matter of W'ii.i.iam Smith. 

71 Tereivj ETHER moved, on behalf of a gentleman, 

named Smith , for lrare to serve a portion of Iris clerkship 
with another attorney, with a view to his admittance (his 
former master being dead), under the following circuiu- 
stances :—Mr. Smith had served two years and a-half with 
an attorney of this Court, who had died before his clerkship 
could be cofnplc.ed. Since then an interval of six rears 
had elapsed without completing his clerkship with any other 
master, lie was desirous now of serving the remainder 
of his clerkship with another attorney, in order to qualify 
himself for admittance. 

Bayley, .1. (A) thought the application unnecessary, it 
being quite competent to the party to serve the remainder of 


(h) The only Judge in Court. 
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liis clerkship with any other attorney. All thaj was neces¬ 
sary to qualify him for admittance was, that he should serve 
a clerkship of five years with an admitted attorney, and it 
was of no importance with that view with whom that clerk¬ 
ship was served. His actual admittance would be a matter 
for future consideration, when the term of his clerkship 
had expired and he applied for admittance. On general 
principles he was at liberty to ser'Je the remainder of his 
time with another master; but the Court could not now 
pledge itself to admit him.^icn he had so served. It 
would be then time enough to decide that question. 


1822. 


In the 
Matter of 
Smith. 


Shepherd v. Butler. 

Tills cause stood in the Chief Justice’s paper for trial 
at the Sittings after last Trinity Term. By an order of 
Nisi Prius, the case stood over to the Sittings after Michael¬ 
mas Term. No fresh notice of trial was given for those 
Sittings, and the cause being called on in its turn, was tried 
as undefended, and the plaintiff recovered a verdict. 


Saturday, 
January iid. 

Where a cause 
is made a re¬ 
mand to the 
next Sittings 
'by an order of 
Msi Prius, no 
fresh notice of 
trial is requi¬ 
site ; aliter, if 
postponed by 
a rule of Court. 


Cuncood now moved for a rule to shew cause why the 
verdict should not be set jside and a new trial granted, and 
contended, that the plaintiff’s proceedings were irregular; 
for that he ought to have given a fresh nolife Of trial, lie 
admitted, that whether the cause was made a remanet, or 
was postponed by an order of Nisi Prius, it would remain 
in the paper of causes till the following Sittings; but the 
distinction between a case which is made a remanet, and 
where it is postponed by a rule of Qftirt, is this, that if it 
is made a remanet, it may be tried at the next Sittings with¬ 
out fresh notice ; but if it is put off by a rule ot Court, 
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there must he a fresh notice of trial. He referred to Jacks 
v. Mayer (a), as an authority in point. 

Per Curiam. Tire case cited is not an authority in point; 
for there is a distinction between a rule of Court and an 
order of Nisi Prius. This case was postponed by an order 
of Nisi Prius, wliieh makes all the difference. If it had 
been by a rule of Cour£, then the practice would have re¬ 
quired a fresh notice; but being put off by an order of 
Nisi Pritfs, it is the same as '!\emanct, where no fresh notice 
is required, lu.Jacks v. Mayer the Court said th«-distinc¬ 
tion was this—if a cause Fie made a remanet, it may be tried 
at the next Sittings without any other notice ; but if the 
trial be put off by a rule of Court, there must lie a fresh 
notice of trial. This ca-e howe\er docs not come within 
that distinction. If the. defendant can make an affidavit of 
merits, he may be let in to try on payment of costs. 


Ifnle refused. 


(a) ST.R. S4;i. 


Saturday, 
•January 16. 


Do Bf.I.LOIX t‘. I.OHD Waterpark. 

AsSfcJMPSIT by the payee against the maker of a pro¬ 
missory note for 800/. dated ‘27th , day of December, 1787, 
at Paris, payable six mouths after date. The defendant 
pleaded, 1st! Tllb general issue non assumpsit. 2d. Actio 
the jury were non accrevit infra sex annos. The plaintiff replied, that he 
some payment, had been *“ parts beyond the seas from the time of the 
ing'ilie payee makin S thc nole > until the filing of his bill. The defendant 

resided abroad rejoined, that the plaintiff had been within Great Britain. 
during all that 


Where a pr<v 
missory note 
made abroad 
was over due 
more than 
twenty years, 
Qu. whether 


time 


Interest upon a promissory note is damage for the detention of thc principal money. 
Where a promissory note was made abroad, and the payee did not mic upon it until 
thirty years afterwards, and the jury refused to give interest:—Held, after verdict, that 
the Court could not increase thc amount of th« verdict by adding thc interest. 



17 


HILARY TERM, SECOND GEO. IV. 

# 

to wit, at Dover, within six years prior to action brought. 1822. 

I'pun this issue was joined. At the tiial before. Abbott, d JJ^^2o 1X 
C. J. at the (>iiifd/ta// Sittings after last Term, the plaintiff 
relied upon the usual proof of the defendant’s hand-writing. Wateupark. 
There was no evidence that the plaintiff had been in JL'.ttg- 
hnid since the niafiii^ o f the note, which had been drawn ut 
J*aris, in the plaintiff's favour, as it wfas alleged, for money 
lent to the defendant. It was contended, at the trial, that 
the jury wetc bound to presume^ from analogy to the case, 
of a bond, ij.m after twenty v» ars. the note had been paid, 
although tlieie was no proof that the payee had been within 
the realm; and Diniicb! Creed (a) was referred to; but 
the t'liief .1 ustiei: was of opinion that the case of a bond 
wa> distinguishable from promissory notes and bills of ex¬ 
change, v hicb were simple cunlract debts, and were sub- 
jeelei! to the provisions of the statute of Limitations; whereas 
the rule for presuming payment of a bond after twenty 
wars, was founded on tin common law. ihcio being no sta¬ 
tutable provision with respect to obligations of that nature; 
and then Sore without some decisive authority upon the 
point, he could not direct the jury in the way contended for. 

'The ease went to the jury upon the evidence in the cause. 

The jury asked, whether they were bound to give the plain¬ 
tiff interest as well as principal ? The learned Judge charged 
them, that interest being the damage for the detention of the 
debt, the question was peculiarly for their consideration; 
and the jury found their verdict for the plainlitV for the 
principal sum mentioned in the note only. 

Maiming now moved for a rule to shew cause why the 
amount of the verdict should not be increased, by adding the 
intertsl due upon thcRiole, front the day it became due up to 
the time of signing final judgiueift, or why there should not 
be a new trial granted, and contended, that the plaintiff in 


(«) ,s F.<p. 14**p. .*•*. 


vot.. i. 


n 
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CASES IN THK KING’S BENCH, 
this case was entitled, as a matter of course, to his interest. 
There was nothing in principle to distinguish this from the 
ordinary case where interest is given upon a bill of exchange 
or promissory note over due. In this case, it was true, there 
was no stipulation in the note itself for the payment of in¬ 
terest, but if there had been such a stipulation, there could 
be no doubt thdt the jnterest would have been a part of the 
debt ; and the liability to pay interest, when a bill or note, 
payable after date, is overdue, according to the custom <>t 
merchants, must be considered to be as much part «»l the t on- 
tract between these parties, as if interest had been expiessly 
mentioned. Suppose the aetion had been brought m debt, 
the interest would have been recoverable as a part ot the 
debt, and not merely as damages for the detention. J he 
Court had power to increase the damagis where the prin¬ 
cipal demand i» certain. Com. Dig. tit. Damages, K. 7. 
As in debt upon the arrearages of an account, if the jury 
find it in arrear, and give damages, yet the Court may in¬ 
crease it, because the d< inand is certain. ]\[. 10 II, f>. ‘24 b. 
pi. S4. So in debt upon an obligation where the deed is 
denied. 1 Roll. 572. I. '27- In like manner if the plea be 
sent to be tried in a foreign county, for the jury there have 
not full knowledge: of the fact. lb. 1. 50. And even where 
the damages are uncertain, if the plaintiff has evidently sus¬ 
tained some damages, and the jury being unable to ascertain 
the amount, find a verdict for the defendant, the Court will 
permit the plaintiff to enter a terdict for nominal damages. 
Feize v. Thompson (a). These were authorities to shew that 
the Court might in this case increase the damages, unless 
there was some inflexible rule of law depriving this plaintiff 
of the compensation to which he was entitled for so long a 
detention of the principal debt. 

Abbott, C. j.— 1 am clearly of opinion upon principle. 


(*} l Taunt. 1 * 1 . 
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and upon decided authorities, that the question in this 1822 . 
case, whether the plaintiff was entitled to interest upon d^b^lloix 
his principal debt, was peculiarly within the province of the * 
jury to decide. Interest upon such securities is no part of Watkkpark. 
the debt, and where it is given, it is upon the ground of the 
injury which the party has sustained by the detention of his 
debt after it may be lawfully demuiufl£tj and juries give it as 
damages. The jury in this case, desired to know whether 
they were bound to give the plaintiff interest upon the note, 
and 1 tohl them they might do so if they thought proper, 
but that they were not bound to give him any more than the 
principal sum mentioned in the note, and they did not think 
it right to give him interest. 1 think the plaintiff was sin¬ 
gularly fortunate in recovering his principal money after a 
lapse of thirty-four years. But there is another objection 
to the plaintiff's recovering interest on the debt, for during 
the greatest part of that time he was an alien enemy, 
anil could not have recovered even the principal in this 
country, and at all events during that portion of the time 
the interest could not have run, and it would even have 
been illegal to pay the bill whilst the plaintiff was an alien 
enemy. 

Bay ley, J. — 1 am also of opinion in this case, that the 
question of interest was entirely for the decision of the jury, 
and I think they have decided rightly. Interest upon a bill 
of exchange or promissory tufte is no part of the debt, and 
it has been decided in the case of bankruptcy, that interest 
ou such securities cannot be added to tlm principal to make 
good the petitioning creditor’s debt («). It has been clearly 

M Vide Cftmernn v. 2 Barn. A: Aid. 30."!, where it was held, 

that interest accruing before the act of bankruptcy, cannot be udded 
to the. principal sum due on a bill of exchange, sojjis to constitute a 
good petitioning creditor’s debt, unless the interest lie specially made 
payable on the face of the bill. Vide also IC.r parte Burgess, 2 11. Moore, 

74 
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1822. decided that the interest is the damage for the detention 

of the debt (o). 

I>e Bh.loi.v ' ' 

V. 

Vaterpabk. Hoi.royd, J. concurred (b). 


(a) Vide it Burr. 10P.5. and ?T. R. .VI. Seaman v. Dee, 1 Vent. 198. 
ljee v. LAngard, f East, -403. l-'.x parte IV Minins, 1 Uosc. It. C. 399. 
Jlume v. Pi pine, 8 F.astf lofl. Herrin v. Jaiuiesnn, h T. It. i-’.c 

jnfrie Mortar, 1 Atk. 1M, ISlaney v. Hcnruks, y Sir W. 111. 701. Ex parte 
Champion, 3 Bro. C. C. 439. < LoU‘)idi* v. Collins. 17 Ves. 98. 

(h) k Utst, J. was absent at Chambers. 


Monday, Wool) V. V T.AT., Gellt. 

January ‘.15. 

rwy 

Where a wav J RESP.ASS for breaking and entering the plaintiff’s 

has been toed - _. _ .. , . , • . 1 

by the public close.—Plea. 1st. iNot Guilty ; 2d. that the said close was a 

nuinbcr^oi'* common and public highway, The cause was trieil before 

year? over a Abbott, C. J. at the adjourned ]\Iidd/escr Sittings after last 
clit«e. lcuduis _ _ 

only t.i tbt- Alichnchtws Term, when it appeared in evidence, that in the 

iii'*e be- year J 79b' the plaintiff purchased the estate of which tiie 

i!i<r no t! o- locus iii i/uo formed a part, subject to a liaise for ninety 
ron«ht.>re, tin- a t > j 

privity of tin*, nine tears, which expired in 1S18. Tin* estate comprised 

landlord, and . . . . . , , . 

a dedication several houses to which the locus tit (jtto was the only access, 

public | is os'- being a ] dace called T.ill/c Abingdon Sired, in the City of 

sordini to con- JVcstminsler, and terminating in a at! de sac. The back of 
siituti-. it a ( _ 

public liisli- llie defendant's premises abutted on Little Abingdon Sired, 

evi'dciice'that but his house was not situateil within it. Shortly after the 

tin- locus in <i«o expiration of the lease, the plaintiff erected a fence across the 
has been paved 1 1 

and lighted for entrance of the strict, and restricted the use of it to the 
the. like nuin- ...» , , , , , . . . 

her of vears, tenants of the house s therein situated, and their visitants. 

tboriTv* 0 !' a" This fence the defendant removed, which was the trespass 

public, local, complained of. On the part of the*defeudaut evidence was 
and personal J 

act of purlia- produced to s|£3W, that Little Abingdon Street had for a 
p is cnniuerli 1 - great number of years been lighted and paved under the 

ed by name 

aoioicsi the public streets, lanes. Ax. within the scope of the statute, does not prejudice 
the revcrsioiiarv rights of the owner of the fee.# 
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authority of a public, local, and personal act of parliament, 
passed for lighting and paving the public street,, lanes, 
allevs, &c. therein mentioned, amongst which Little Abing¬ 
don Street was enumerated by name. A great number of 
witnesses proved, that for more than sixty years there had 
been no obstruction whatever in the use of the street by the 
public. The learned Judge charged tljpe jury that the mere 
user of the street in question by the public, unless it had 
been originally dedicated to it by the ground landlord, would 
not make out tin- defendant's plea. The dedication of it to 
the public by the lessees of the ground landlord, was not 
sufficient to constitute it a public, highway; and, after their 
tenancy had cxpiicd, persons going upon the lows in t/uo 
would be trespassers, without the leave and licence of tie* 
laneloi.i. The jury, under this direction, found a verdi* t 
for tiie plaintiff, with nominal damages. 


1622 . 

Woo© 


v. 

Veal. 


(inrun/ now moved for a new trial, on two grounds, first, 
a misdirection of the learned .1 udge in point of Jaw; and, 
second, that the verdict was against the w tight of evidence. 
As to the first ground, lie contended, that the learned Judge 
ought to have told the jury, that as this street was men¬ 
tioned in the act of parliament for paving and lighting tiie 
streets. Sec. of St. Margaret's, If eslmi/ister, passed so long 
since as sixty years, as a public street, anti htul been paved 
ami lighted under the authority of the same, it must be 
considered as a public highway, without regard to any evi¬ 
dence of dedication on the part of the owner of^the soil. 
Ami as to the second point, he insisted, that as the evidence 
on the part of the defendant went to shew that Little 
Abingdon Street had for more than sixty years been actually 
used by the public as^a public highway without interruption, 
the verdict of the jury was not warranted^. lie referred to 
Ilex v. Lloyd A), Rex v. liarr(b), and iTie Rugby Charity 
v. Mcrryuenther (<•). 


(u) 1 Cample Coo. 


(h) 4- 


(. ) ii East, n. a. 376. 
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1822 . 

Wood 

c. 

Veal. 


Abbott, C. J.—-I am of opinion there ought to be no 
new trial in this case. If the defendant has a light of ap¬ 
proach to his own house over the focus in quo, he may 
bring an action for disturbing it. 1 should have felt some 
concern if, in the result of the trial of a question ol thi> 
kind, it had been found that places of this description are 
to be considered pujblic highways. This is a little court, 
leading to four or live private houses; but it is not a 
thoroughfare. 1 told the jury, however, that for the pur¬ 
pose t»f the present case they might consider that in point 
of law there might be a highway in a place where there 
was no thoroughfare. That was with reference to the ease 
of The Rugby Charity v. J lerrytcca/her. 1 then left it to 
them to consider whether they were .satisfied there luul been 
a dedication of this place to the public by the owner of tin- 
fee, or bv his authority, prior to the lease of 17Mb telling 
them at the same time that nothing done by the tenants 
during the continuance of the lease, without the authority 
of the landlord, could prejudice his reversionary rights. J 
told them, that certainly duiing the continuance of the lease 
the landlord could not have erected such a bar as this w ith¬ 
out committing trespass; but at the same time that the 
landlord might lile a bill of injunction to restrain his tenants 
from making the focus in quo a public highway during the 
continuance of their tenancy. The point l left them to 
consider was, whether there had been a dedication to the 
public, of this spot by the ownoi of the soil; and 1 told them, 
that if they were satisfied tlieie hail been sncli a dedication, 
they w ould find for the defendant; but if otherwise, for 
the plaintilT; and they found their verdict for the p!aimi!l. 


Hatley, J.—The question whether there can be a public 
right of way over land where there is no thoroughfare, is 
a question which The Court will consider w hen it shall plainly 
and distinctly arise, but it does not arise in this case. The 
ground of defence here is, that there has been such a public 



23 


HILARY TERM, SECOND GEO. IV. 

user of the soil as to shew that the public have ^ right to 
go over it, and to coutinue the use of it in future. Now, 
prima facie , public use is evidence of public right; but 
that may be explained; and if it is satisfactorily explained, 
then that destroys the notion of the existence of that appa¬ 
rent right which can be legally referred to something else. 
To give the public a right, it must l^e given by the person 
who is the owner of the fee. If given by a person who has 
a limited interest, it only continues during the continuance 
of that interest. In this case the owner of the soil does 
not grant a public right of way , but he gives to his tenants, 
w ho occupy particular houses, a right of way to be exer¬ 
cised by them for a period of ninety-nine years; and he 
divests himself of all power of obstructing them iu the 
free access to those houses during the continuance of that 
term. The mere dedication of this as a right of way to the 
public by the tenants, would not bind the owner of ihe fee; 
and it was for the jurv to say, whether the spot had ever 
been dedicated by the owner of the soil to the public; and 
therefore I think the case w as properly left to the jury. 


1822. 


Wood 


«. 

Viu. 


Ilo lroyd, J.—I am of opinion also that the ease was 
rightly left to the jury; and I can find no fault with the 
conclusion to which they have come. When the question 
whether there can be a public right of way. where there is 
no thoroughfare, shall fairly arise, the consequences of the 
doctrine laid down in the .case of The Rugby Charily v. 
Merryxocuther may he further considered. That case de¬ 
cided, for the first time, that where there is no thorough¬ 
fare, there may he a public highway. Should that ca>e 
ever come to be considered again, 1 think it will be found 
at variance with principles which have been solemnly de¬ 
cided ; but, taking it for granted that the doctrine there 
laid down by Lord Kent/on is correct m point of law, £ 
think the jury have, iu this case, drawn the right conclusion. 


Br.s r, J .-—I entertain the greatest respect for the autho- 
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ritvof Loyd Kenyon; Imt L think the principle upon which 
the ease of The Rugby Charily v. MerryiceatherCi) "as de¬ 
cided, is a departure from that principle upon "Inch public 
rights are founded. The right of way in this case is con¬ 
nected only with the particular houses to which the passage 
in question leads, and is limited by the duration ol the 
tenancy of the respective occupiers, who certainly had no 
right to dedicate it tortile use of the public in prejudice ot 
the reversionary rights of their landlord, whose coucuneuce 
in the dedication was essential to the couth million ot this as 
a public highway. 1 am of opinion therelore that the \et- 
dict is right. 

I Nile H fused. 


Ot ) *• I: w a - ail a.-im’i of tri'-p.-is' !»i <roii' by 1 *i-• llil'tees of I !>• 
h‘ti”h' (, 'll.-. ill V. ,,t l!i. Si i 1 r.'.:: - !: i M-t. ' •> .t . mi In e>a 

<>l .V..'v. if: >i, I,- lit a i iei’it i. f way in <ii-| 11 1 •" 1 •« 1 «. < : i a- et.nniir • 
and t ,v ■ i I n, cr.-mrs of l\‘t. I'tiiint.lhii ; 'I ;:i if mil 1 'I’.iial j *!« ..s 

of .iustifn-ar Imm oil {lie iivni-d, aino’,..- ■ ; i.'-r.s, mn- «ta m £ I 1 :.' tv < 

in i/iin i will' li wi- I.trih's C-.iiliiii ’'■■■ i w , ■. :i e.-w I. I .-'iV.y, in'” 

tlint >.i,o h-i| IMS'S- \\:i' I-, ■•.■nit;. i :s v> m*-« I: . - o • ’ ' li c 

liter*-. i »l. !;•:.! -v,.s. ta.u tin >. I ■ ‘. t nt ii. I', w;» i !■ i • :• '■ 

i'r'. ; nut It.i ft '-a I been :i n a -tvi't del:. lii ■ I ■ ; t."- 

J-'HI _d|.’iff, in n I of tli” v ::t tin' i i f-r ri ; y t .’i s. 

Tin- jil.iiiitu’.s -..iint- .1 I. i ii hat in--- put ii;» ;> i..i; m t 1 ■ l.i !*• ■“ 
note that the \oi_t Wits tin! 11 lincni-lad to tie | n|i!ii at 1 . by 'law 

itu 1 that till- hi ijun trot 111 'II ill 1 1 .: ■ * • tar ii ;■ l!.> mi ' • II.o y. .1 

17'i' 1 , I.'-iil Ac./-' ( . J. a. — i d \\ fi::* tin; jil-imt- > l-i I tn -ay tn tin- 

1iiw # ll’nia !7 *• > ? -1 i .iiii*--t t\s 11 vi-::i *. -.mi. ids ii tin t h.;*! pat ep:ii''ii. 
in nii-wi-r. it v.as -'aii!. tlia* tli.-vli:nl bet-ii i:i ti-uly with 7'/». Vi ■ui.tiiinj 
//■ “/• h'l. ri-sjiii-titin t'.e .tllnniljg tlc-lil rip.'i! it way. v.le.e!i v\ ns- »l • t:: i \ 
bint, a nit. 1 1 f r Lnul /mu; it" ih, i--s*i -I 'ob it mi tin - enu-ed el a 
*!*■■«tii>ii ot right Inlwirn 11 1 «- pl-iitihiVs and T'n /'■•i:*■»//*'tin. 
innin r v. nul l <•< i ttiinly imt hate In i i)“li.u ri-I l\ 1 !.•■ t-m - w liii li i .np-i <1 
l.itlii 1Ti.f! till tin" el.stiuc!ii.u \v;i' t lit up. .i «* tl.i- Itciitt lilwe'-u 

tli'-m : hut - dilliic ii'l that tan'- tin y p' I i.ifi <1 tin- pidd ; e u t huge in 
have In'- tree use ol' tills way, without any iti• i■.■>-:>I wliuteter; -..mi 
thcrcfiuc it is now In,, I ,!,■ tn at.-n-t t the tic lit: fur n,is i. <) n • t ■ < a - ntVi 
c-iv-iit time for presuming a d--i eilrtioti of the way to the judilir. In a 
great east-, which was uuu-li ennt.-sted, si:. v« ars wa« la id siillicii .-it. 
And as to this lint h'-in:; :i lliortuielituie, that ^-iin uia|.<- im ililiin m-c. 
It' it wire otheruhe in sar 1 : a iner.l town as this, it would In- a trap ;« 
make people tii-sj-iissi^.k. 't I.e !'ule of llnlf. it I presi-rvis h:sii;.dil i: i 
.Sunt it ii hi fit mi Sh'fi t. Cm iiit (hirili n, liy a liar s>t across the street, wliirli 
is stmt at pleasiiie, and sln-ws tin- limiled light of the pultlie. The jury 
iniiiiil a vetdiel for Iht defemlai.t upon the issue on thi ioiiiiiuui high- 
w ay ." 
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1822. 


CiiAvrt.i: and Another r. Asin.r.v. 

TFlIE plaintiffs having given the notices required by 
32 Geo. 2. c. 23. § Hi & IT- and 33 Geo. 3. c. 5. s. 3, 
by rule of Court, brought up the defendant, a prisoner 
confined for debt, to compel him tofmake an assignment of 
hi.', estate and elfrcts for tlic benefit of all his creditors at 
large. 

Andrews, on behalf of the defendant, objected, that 
inasmuch a.-, the defendant’s debts, for which he was charged 
in e\i euli' hi, in the winde, e.v u di d 300/., the case was 
not within the act. the true construction of which confined 
this 1 . medv to cases where the debts did not exceed that 
sum. The pluiutitl's debt amounted only to 11‘2/. 


Mondial, 
January tiil. 

Creditors 
whose debts 
exceed 30Ul. in 
the aggregate, 
may, under 
the 3il C.’eu. 2. 
e. sits. s. li> 
amt 17, and 
33 fweu. 3. r. ,‘i. 
s. 3, compel 
their debtor 
to make an as- 
Mcument of all 
hi* e-taU: and 
edirei' for 
their belleiit. 


The Mirter cited a ca-e of Amos v. // arris, deeided by 
Jiiii/i, y, .1 . in 1 ~ i S, v.h > 1.. Id, that a >-imih::‘ applieaLMii m 
that rii'e was pi 'inii. made; the burned .lunge taking a 
disliuetioii hetueeii the east* of a piisomr brmeing himsell 
np to taki the In m lit of the act. and the case <>1 eredilois 
whose debts in the aggregate amoimted to more than 3(K)/., 
who broiialit tin- debtor up under the compulsory clauses, 
holding, that for this ’impose the statutes ought to have a 
liberal coitnliaction. 


!h:s i. .1. tthe only .Judge in Courtl said he should follow 
that decision, ami ordei the ilelVndaut to make the assign¬ 
ment, leaving him to apply to the Court if he thought til. 
It appeared to him that tlure was a manifest difference 
between the ea.si»of creditors and that of a debtor; for it 
might happen that a debtor *had aui}4e property to pay Ins 
debts, but because the aggregate amount of his debts ex¬ 
ceeded 300/., his creditors would have 110 means ol com- 
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1822. pelling hiir. to assign his property, and lie might set them 
at defiance. 

r. 

As II LEV. 

Andrews, on a subsequent day, mentioned the case m 
full Court, and contended, that these statutes applied only 
to cases where the insolvent’s debts did not exceed iJOO/. 
in the whole, submitting, that it was n point deserving de¬ 
liberate consideration. ‘The Master’s note which had been 
referred to of a decision of bat/hy, J . could not be consi¬ 
dered as decisive of the question, because the learned J udge 
had expressed some diffidence of his decision, leaving the 
party to agitate the question farther if he thought it neces¬ 
sary ; and as no trace could be found of the case in the 
reports, probably the question had never been maturely 
considered. 

Bayuy, J.—It is extremely probable that at the time 
to which the Master’s note refers, j mentioned the case 
alluded to when the Court was full, and that the rest of the 
Court concurred in the opinion which I then expressed. 

The Court referred to the statutes ; and 

Abbott, C. J. said,—These are remedial acts of parlia¬ 
ment, intended for the benefit of creditors, in order to 
enable them to compel their debtors to do justice to those 
to whom they are in debt, and to subject them to punish¬ 
ment if they refuse to do what they ought to do. li a 
debtor does-that which justice requires, namely, to give up 
his effects for the benefit of his creditors, lie will relieve 
himself from the penalties to which he is liable by these 
statutes. Considering them as remedial statutes, and relying 
on the former decision of my Brother bay ley , which ap¬ 
pears to me to be fouhded upon a true construction of those 
statutes, I am of opinion that it is competent for any one 
creditor whose debt docs not exceed 300/., besides the costs. 
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to say to the debtor, that under this act lie shall assign his 
effects for the benefit of all his creditors. I think that is 
the true construction of the statutes. 


1822. 

Chapplk 

v. 

Ashley. 


The prisoner was remanded for the sixty days allowed by 
the statute to make his assignment. 


Cornyn for the plaintiff. 


Beardmokk r. Rattenbury. 

The plaintiff declared by original, in assumpsit, as in¬ 
dorsee, against the defendant as acceptor of a bill of ex¬ 
change for 200/. Plea, 1st, 'Hie general issue non assump¬ 
sit. 2d, T hat tin* defendant did not undertake and promise 
at auv time within six rears next before the commencement 
of the suit. Issue on the fact whether the action com¬ 
menced within six rears. At the trial before Abbott, C. J. 
at the Guildhall Sittings after hist Term, the facts proved in 
eridence were these:—The six years after the bill became 
due, expired in October 1820. A few days before that time 
the plaintiff sued out a special testatum capias ad responden- 
dum returnable on the first return in the following Michael¬ 
mas Term, to which the sheriff returned non cut inventus. 
In Hilary Term following the plaintiff sued out au alias 
capias returnable in Luster Term, of which Term the de¬ 
claration was entitled Before the alias capias was sued 
out, the defendant filed a bill of injunction and discovery 
against the plaintiff in the Court of Chancery, and the 
plaintiff in his answer thereto, admitted that he. had coin- 
me need an action against t^e defendant, but that the de¬ 
fendant not being to be met with Tit his residence, that 
action had been discontinued, but that be then meant to 
commence another action. The plaintiff relied upon the 


Monday, 

January 

'-p’V'w 

Suing out a 
1 1 &t at urn capias 
ad responden¬ 
dum is a good 
commence¬ 
ment of an ac- 
tion by original. 
Therefore 
where thr de¬ 
fendant plead¬ 
ed to a decla¬ 
ration by ori¬ 
ginal, “ that 
he did not no¬ 
di'rtake and 
promise at any 
time within six 
years next be¬ 
fore the enm- 
inciieeinent of 
the suit,” and 
i'sne was taken 
on the fact of 
tin- commence¬ 
ment of the 
suit,within six 
stars :—Held, 
that the testa¬ 
tum capias ad 
respondendum, 

(w hicii was the 
first writ is- 
nsod' was good 
evidence to 
take tin* ca- c 
out of the sta¬ 
tute of Limi¬ 
tations, ju this 
i>s*u , 
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1822 . production of the testatum capias, and the alias capias, to 
take the case out of the statute of Limitations, and to shew 

Tl L' All]) MAjB V 

r. that the action had commenced within six years. On the 
Kattenbukv. ol j K . r ff e defendant gave in evidence tin* plaintiff s 

answer to the bill in equity. It was objected, at tin* trial, 
on the part of the defendant, first, that the testatum, capias 
was not evidence* of the commencement of the action, lor 
that the action being by original, the original capias ought t<> 
have been produced; and, second, that the writ returnable in 
Easier Term ought to have been a planes and not an alias 
capias, —that there was no connection shewn between the 
testatum and the alius capias, and the latter «:s clearly 
beyond the six years. The learned Judge was, however, of 
opinion, that a testatum capias was a good commencement 
of an action, and that having been sued out within the six 
years, it was an answer to the statute of Limitations. The 
jury therefore found their verdict for the plaintiff, but leave 
was given to move for a new trial, if the Court should be 
of opinion that the evidence was not sufficient. 

Scarlett now moved to set aside the verdict, and eater a 
nonsuit. The issue was, whether the action had propcrlv 
commenced within six years, so as to lake the ea.-e out oj 
the statute of Limitations. Now, the action being by ori¬ 
ginal, it was necessary to shew that it had commenced bv 
suing out an original writ. The plaintiff relied upon the 
testatum capias, and the alias capias merely. It has never 
yet been held that a testatum capias is a good commence¬ 
ment of a suit by original. The Court has indeed gone the 
length of holding that a capias is a good commencement of 
an action by original, but it has not yet said that a testatum 
capias is to be so considered; and the question is, whether 
they will now lay down a new rule of practice. The issue 
being as to the commencement of the suit, the Court w ill 
require the plaintiff' to give strict legal proof of the com¬ 
mencement before they will deprive the defendant of his 
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plea in bar under the statute of Limitations. "Such proof 
has not been given, and therefore, on that ground the plain¬ 
tiff must be nonsuited. But the case does not stop here. 
I'roin the answer filed by the plaintiff in the Court of 
Chancery, it appears that he had in point of fact discon¬ 
tinued his first action, because, as he said, he could not 
find the defendant, but that he had intended to bring an¬ 
other. Now, for any thing that appears, he did in fact 
discontinue his first action. It cannot be contended that the 
alias capias is a continuation of the original suit, *for there 
was no evidence to connect that with the testatum capias, 
If it was meant to rely upon the alius to prove the continua¬ 
tion of the action, the plaintiff ought to have produced the 
roll, with the continuances entered thereon. 7’liis was not 
done. The original suit must be considered as having been 
discontinued; and the suing out the, alias as a mere after¬ 
thought, thereby altering the condition of the. defendant in 
such a manner as the Court would not allow the plaintiff 
to avail himself. On these grounds, therefore, first, that 
there is no good commencement of the suit proved ; and, 
second, that at all events there was no connection shewn 
between the testatum and the alias by continuances, the de¬ 
fendant is entitled to enter a nonsuit. 

AimoTT, C. J.—I think this rule ouitht.not to be granted. 
The real question in this case is. whether the process which 
has been issued is of such a nature, as that if an original 
capias luul issued, it would be a proper continuation of the 
original, and would hi lug the proceedings down regularly to 
the eomineiicement of the declaration. The question is not 
whether the process was regularly issued, but whether the 
subsequent process was of the same nature as the first, 
though original process did,not issue. If the proceedings 
are commenced by latitat, there neod not be an original 
capias, and so if the first process be by attachment of pri¬ 
vilege. Where the subsequent process is of the same na- 


1822. 

Beardmork 

r. 

Ratten bury. 
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1822. ture as the Original, that is sufficient; and that is all that is 

required. Here the first process was a special testatum 
Bbardmohe . rr _, - , , .1 

r. capias, returnable in Michaelmas Tenn. That might be the 

Rattenbury. wr j t sued out according to tlic practice of the Court; 

and the original writ might be sued out afterwards, if it be¬ 
came necessary. Then in Hilary Term an alias capias is 
issued, returnable hi JSas/erTerni. *" It is said that there ought 
to have been a pluries writ instead of an alias , returnable in 
EasterTerm. That is really mere matter of form. The return 
to the testatum capias might be entered on the record, and 
then an alias capias might be sued out into the same county; 
the return to that also entered on the record, and then a 
third writ sued out, and so on. It is then further con¬ 
tended, that there is some thing special and peculiar in this 
case, which takes it out of the general rule ; for, it is said, 
that here was an abandonment of the first action. That is 
to be made out by the plaintiff’s answer in Chancery. In 
the answer which the plaintiff put in to the defendant’s bill, 
he admits “ that he has commenced an action iu Michaelmas 
Termbut, he says, “ the defendant cannot be found 
and then he goes on to say, “ that lie doth intend to com¬ 
mence another action.” Another, not a were action, which 
makes a very great difference. A man may very well mean 
to take out another writ, when he finds the first ineffectual, 
without intending to abandon the first action. It is per¬ 
fectly manifest that he did not mean to say, that he intended 
to bring a new action, because he follows up the first writ 
by suing out an alias, which shews that he intended to pur¬ 
sue the first, it appears to me, that neither upon the 
general practice of the Court, nor upon any special circum¬ 
stances in this case, ought the plaintiff to be deprived of 
the benefit of tlic writ which he first sued, out; and conse¬ 
quently, 1 think, nothing can be taken by this motion. 

Bayi.ey, J.—It is a very common thing to sue out a 
testatum capias in tlie first instance. But in an action by 
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original, if the plaintiff declares in a different county from 
that in which the writ is originally returnable, he loses the 
benefit of the bail («), if it is a bailable case. If the plain¬ 
tiff means to try his cause in London, and the defendant 
lives in another county, lie loses the liability of the bail, un¬ 
less he sues out a testatum capias in the first instance. A 
testatum capias, therefore, may be the first writ sued out. 1 
think there is quite enough in this case to connect the alias 
with the original testatum capias. 

Ho Lit o yd, J—I am of the same opinion. I think there 
is sufficient iu this case to shew that the time at which the 
action commenced was within six years, and that there 
was no occasion to prove prior process to support the issue. 
The only question is, whether the process was in fact taken 
out within six years, in order to bring it within the terms 
of the issue. If the process had irregularly issued, there 
might have been a motion to set it aside. It is said there 
is no original capias proved. There need not be an original 
to commence the action; and an original is only necessary 
where a writ of error is brought. The only question is, 
whether the suit is actually commenced by original; and the 
original writ need not be made out unless it becomes ne¬ 
cessary in consequence of ulterior proceedings. In point of 
fact, iu this case, it is not material. The issue does not 
require the proof of an original, because the plea here is 
not that the cause of action did not arise, or that the de¬ 
fendant did not promise within six years next before the 
original writ, but only that he did not undertake and pro¬ 
mise within six years. If the plea was, that the process did 
not issue within six years next before the time of declaring, 
then the plaintiff might reply specially, and say, that the 
plea was not within six years, # and yet that the process was 
altogether sufficient. 1 think this action was properly com¬ 
menced by a testatum capias. 

(«) 3 Lev. 235. R. E. 2 Gee. 9. a. Tidd. 4tli edit. S66. 


1822. 

Beard more 
e. 

Rattekbory. 
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1822. Best, J. —All that is necessary is, that the Court should 

Beahdmorb have jurisdiction over the case, by shewing that the writ 
Rattenbcky WHS sue< ^ out "’dhin six years. That is the case here ; ami 
the suit is properly commenced according to the practice of 
the Court. Then, it is said, that the original suit is aban¬ 
doned, because the plaintiff says, in his answer in Chancery, 
that he did so. Did he abandon it in fact i No; for the 
writ which lie originally sued out being ineffectual, he sues 
out an alias, which is a continuation of the first writ; and 
therefore in point of fact there is no abandonment of the 
original suit. 1 think this verdict ought not to be dis¬ 
turbed. 

Hide refused. 


Monday, 
January e<3. 


Soames and Another r. Spr.Nctlt and Another. 


a .^/Tbc Assumpsit on a contrail for the sale of ninety tons 

teri-stecMiiof oil, fur ship \aiad. Plea, the deneral Issue, nou- 

assuin P s > t - -At tlie trial before Abbott, J.C. at the Guild- 

a contract tor ] ta U Sittings after last Term, the plaintiff had a verdict, 
the sale* of it, ” 1 

without tin* 
authority or 
knowledge of 


The ease was this :—Messrs. Soames and Tennant, the 
It., who, upon plaintfls, were jointly interested in part of the cargo of the 

recoiling ill- 1 j . i “ 

formation of ship A aiad. Before tlie arrival of the vcsm I, Soames, with¬ 
out the knowledge or authority of Tennant, sold the oil in 
question, in which they were joiulh interested, to the de- 


tlm circum¬ 
stance, re¬ 
fuse' to he 
bound li\ it, 

tun aiti-rwaiils iV-ntlanis, through the medium of Tintot, a broker. The 
assents hv pa- , . , . , . . 

rol, and sam- only evidence of the contract was the broker s note, signed 

vered to the 1 * the broker, but Tennant was not named in the note. 

vendee* *.— Some time after this, 'Tennant hearing of the contract, 

in an % < • • 1 

artion against wrote to tlie defendants apprising them that he was jointly 

thatsnli- interested in the oil with Soames, that the contract had been 

R-'H'ient rati- ellteret i j n to without his knowledge or authority, and that he 
fieanon of the ** ° ' 

emit net rrn- 

d.ri-tl it binding, and that it was to be considered as a contract in writing within the sta¬ 
tute of frauds. 
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considered himself released from, and would not be bound, 
by it. A communication then took place between the de¬ 
fendants and Tennant, who endeavoured to prevail upon 
them to release him from the contract, but they declined, 
saying they would hold him and the other plaintiff to it. 
In consequence of this intimation, Tennant acquiesced, and 
said, the oil •* then must be delivered.” All this took place 
in the month of September, 1819, before the vessel arrived, 
each party considering himself bound by the contract. 
The vessel arrived in January, 1820, and then “Lintot, 
the broker, waited on the plaintiffs with samples. He saw 
one of the defendants, to whom the samples were delivered, 
and by him accepted. The broker asked him if he was in¬ 
clined to take the remainder of the plaintiff’s share of the 
Saiaifs cargo, but he declined. The prompt would ex¬ 
pire on the 12th of February, and six or seven days before 
then, the defendants refused to be bound by the contract. 
The learned Judge charged the jury uuder these circum¬ 
stances. that the plaintiffs were entitled to recover, and they 
hud a verdict accordingly, with liberty to the defendants to 
move to enter a nonsuit if the Court should be opinion, 
that die contract declared upon was not binding. 


S3 


1822 . 
SO AM El 


V. 

Spbnchl. 


Copley, S. G. now moved to enter a nonsuit, and made 
three poiuts. First, the broker’s note is ' not a contract 
in writing witliiu the meaning of the statute of frauds, 
21) Car. 2. c. 3. Second, supposing it to be a contract in 
writing within the meaning of that statute, it is not binding 
on Tennant who was no party to and gave no authority to 
enter into it; and Third, the subsequent ratification of it by 
Tennant cannot make that a complete contract in writing 
which was originally defective; for the subsequent recogni¬ 
tion of the original must be considered as a new contract, 
and that new contract not being in writing it is void by the 
statute of frauds. 


VOL. t. 


c 
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1821 . Abbott, C. J.—I am of opinion, that the verdict in this 
case was right. The case turns upon the question, whether 

«r. the original contract was ratified by Tennant. He was no 
’Spjkncer* 

party to it at first, and, in fact, afterwards repudiated it, but 
in the result he assents to it, and says—“ then the oil must 
be delivered.” It is then understood by all parties that it is 
to be a binding contract. This is in the month of September. 
In January the oil arrives, and then the defendants, acting 
upon the contract, 4ake samples, and it is not until the very 
last moment, when the prompt is about to expire, that they 
make any objection. ■ The jury asked me, whether, in point 
of law, they might find a verdict for the plaintiffs i 1 said, 
that in my opinion, a subsequent ratification of a contract is 
equivalent to a prior-authority; and I told them, that if they 
thought Tennant did ratify the contract, and that w ith the 
knowledge of the defendants, and they acceded to it, it was 
too late for them to say, at any after time, that they wore not 
bound by the contract. That is the way I left the case to 
the jury. They found for the plaintiffs, and I think 'they 
came to a just conclusion. 

Baylky, J.—I am of the same opinion. The broker's 
note is, within the statute of frauds, evidence of a written 
contract. The original authority to sell need not be in 
writing, and if Tennant subsequently ratified the contract 
entered into by assenting to it, it became a binding contract. 

Holboyd, J.—in this case, according to the evidence, 
there was a subsequent ratification by Tennant of the original 
contract, and, I think, that is sufficient to give it validity 
though originally made without his authority. His subse¬ 
quent ratification amounts to an origiqpl authority; and the 
maxim of the law is— Omne actum ab agentu intentione 
est judicandum {a). 

Buie refused. 

(a)-BaJ, J. was absent at Chamber*. 
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Currie, Administrator of Norman Newby v. Bib- 
cham and Another, Executors of John Moore, 
deceased. 


1822. 


Monday, 
January 28. 


Assumpsit for money had and received by the de- A- the widow 

. • r „. , - , , , , , of an officer 

fendanls to the plaintiffs use. I he defendants pleaded the who died in- 

general issue; the statute of limitations; and several special ^-^obtained 
pleas. The question at the trial arose upon the.plea of lettersofad- 
the general issue. At the trial before Abbott, C. J. at the her husband’s 
Guildhall Sittings after last Michaelmas Term, the case Recorder’s 
proved in evidence was this:—In the year 1806, Norman toi^aud^reT* 
Nearby, quarter-master of the 84th regiment of foot, went 
out to India, indebted to the plaintiff, a laceman in London, effects in |o- 
and to other tradesmen, for his military equipments, and toker agent in 
other property of considerable value. Shortly after hia cr^Uoro^tho 
arrival in India, he died intestate, llis wife took out let- intestate took 
ters of administration of his effects in the Recorder's Court administration 
at Bombay i and, having collected some of his effects, of'the < hitcs^ y 
realized the proceeds in government bills drawn on Eng- rought"ati 

land, ami returned to this country, leaving a brother officer action ag-aimt 
of her husband to collect the remainder of his effects, and agent ^fiirnfo- 
reniit the proceeds in like manner, for her account, after she of 

quilted India. The defendant’s testator, John Moore, had the intestates 
been Mr. Nexcby' s agent, and all the bills in question came that the Indian 
to his hands through the medium of Mrs. Newby, and as l^Jiistra/ion 1 " 
was alleged, converted by him into cash. The plaintiff prevailed over 
being unable to obtain payment of bis debt, in the year in England, 
1816, took out letters of administration of the estate and ““'ilon would 
effects of Mr. Nexcby, as his creditor, in the Prerogative the 1 * 0 

Court of the Archbishop of Canterbury, and filed a bill in widow. 
Equity against Mr. Moore, and Mrs. Nexcby (who was than 
married to another husband), to account for the money 
which had come into their hands, the property of the intes¬ 
tate. In his answer to this bill, filed in 1817, Mr. Moore 
stated, that he had paid over all the money which had come 
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CEASES IN THE KING’S BENCH, 

to bis hands, to Mrs. Newby, as the administratrix of her 
husband’s effects and as her agent, with the exception of a 
sum of 170/. which he retained for a debt contracted with 
him by the intestate when living. Mr. Moore afterwards 
died, and by his will appointed the defendants his executors, 
against whom the present action was brought. At the trial, 
the plaintiffs claim was reduced to the sum of 170/. which 
Mr. Moore, in his answer to the bill in Chancery, admitted 
lie had .retained in his hands for a debt due to him from the 
intestate. The question was, as to the plaintiff’s right to 
sue. It was objected, that the letters of administration 
grauted by the Recorder's Court at llombay to Mrs. hereby, 
must prevail against the administration granted to the plain¬ 
tiff in this country, and that if any action lay against 
Moore's executors, it must be at the suit of Mrs. Newby, 
he having been her agent. Of this opinion was Abbott, C. J. 
who nonsuited the plaintiff, but gave him leave to move to 
enter a verdict for the sum of 170/. above-mentioned, if the 
Court should be of opinion that the action was well 
brought. 


Mnrryat now moved accordingly to set aside the nonsuit, 
and enter a verdict for the plaintiff for 170/. He contended, 
that the plaintiff was entitled to maintain this action by 
virtue of the letters of administration granted to him in this 
country. Admitting that the letters of administration 
granted to Mrs. Newby, in the Recorder's Court of tiombay, 
to be valid and effectual iu that country, still they could 
not operate here; and therefore it was incumbent on 
Mrs. Newby, if she meant to act as administratrix of her hus¬ 
band's effects, to have taken out letters of administration 
in this country. This she had not d&ue ; and the letters 
granted to her iii India could not prevail against those 
W'hich had been granted to the plaintiff by the Prerogative 
Court. The operation of her letters had ceased on her 
quitting India. Then, as flic effects of Newby were not 
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realized until they reached this country, when tfie bills were 
converted into cash, the plaintiff was entitled to administer 
that money by virtue of the administration which he had 
obtained, and consequently this action was well brought (a). 


1822 . 

Currie 

v. 

Bircham. 


Per Curiam. Wc are of opinion that this action will not 
lie at the suit of this plaintiff. The wife of the intestate 
is entitled to all the effects of which her husband died 
possessed in India, by virtue of the letters of adminis¬ 
tration granted to her in that country. It is not suggested 
that the sum of money in question was not a part of the 
proceeds of the intestate’s effects. The effects are remitted 
to this country by her in the shape of bills, and they come 
to the hands of her agent Moore. He receives the money 
to her use, and in her own right as administratrix. If she 
has any claim upon the money, which it is alleged that 
Moore retained in his hands, she may maintain an action, 
but it will not lie at the suit of this plaintiff, under the 
letters of administration which he has obtained. 


Rule refused. 

(n) Vi«i«* Tour ton v. Flower, 5 P. Wins. S69. Janncry v. Sealey, t Vent. 
39, and 26 Geo. 3. c. bT. 
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1822. 


Tuesday, Cox and Others t'. Troy, surviving Partner of Messrs. 
Jauwy gg. William Tierney, Robarts, and Co. 


Where a bill 
of cxriuuipc 
wan left lor 
acceptance at 
the house of a 
banker, and 
was in fact ac¬ 
cepted, but 
.before de¬ 
livery to the 
iiajder, the ac¬ 
ceptance was 
cancelled:— 
Held, that this 
was not an ac¬ 
ceptance upon 
which the 
holder might 
maintain an 
action. Mere 
acceptance 
without de¬ 
livering the 
bill accepted, 
is nut sufficient 
to make the 
contract bind¬ 
ing. 


This was an action of assumpsit by the plaintiffs, as 
indorsees, against the defendant, as acceptor of a bill of 
exchange. The cause was tried before Abbott, C. .1. at 
Guildhall, at the adjourned Sittings after last Trinity Term, 
when a verdict was found for the plaintiffs, subject to the 
opinion of the Court upon the following case: 


Messrs. Robarts and Co. were correspondents and agents 
of Messrs. S. and J. Roche, bankers at Cork. On the COtli ot 
May, 1820, Messrs. Roche drew upon Messrs. Robarts and 
Co. the bill in question, payable sixty-one days after sight, to 
the order of Michael Murphy , by whom it was indorsed, 
and delivered to the plaiutiffs. On the 21th of May the bill 
was left with Robarts aud Co. for acceptance; and on the 
36th of May it was accepted by them in the usual manner; 
but which acceptance was afterwards cancelled by obliterat¬ 
ing it in red ink. On the 27th of May the bill was called 
for by the holder, and was returned to him in its cancelled 
state. The plaintiffs did not protest the bill for non- 
acceptance, but treated it as an accepted bill; and, on the 
day of its maturity, presented it to Robarts and Co. for 
payment, which being refused, they protested it for non¬ 
payment; The question for the opinion of the Court was, 
whether the defendant could be sued as the acceptor of 
the bill ? 


Chi tty, for the plaintiff's, contended, that this was a valid 
acceptance, and that the verdict in favour of the plaintiffs 
ought to stand. Marias 83, and Mo/loy, 2. lib. 2. 108, 
seemed indeed oppoecd to his argument, hut these wcie 
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only loose dicta and he referred with more confidence to 
the mss. case of Trimmer v. Oddy, cited in Bentinck 
v. Dorien (a), by which it appeared, upon the successive 
authorities of Lords Kenyon and Ellenborougk, to be held 
as law. that an acceptance once made could not be revoked. 
In this case, no evidence had been offered by the defendant 
to shew either that lie had no funds in his hands, or that he 
had accepted by mistake, or in any way to account for the 
obliteration. The case of Thornton v. Dick{b), went still 
farther than the preceding ones, and decided, that it" a party 
once accepted a bill he had done the act, and could not 
retract, and that there was no difference in point of legal 
effect whether the bill were payable after sight - or after date. 
I : pon all general principles, a contract once entered into 
could not be rescinded, at least without adequate reasons 
shewn. The foreign ordinances on this subject fully sup¬ 
ported this argument, particularly a recent publication (c) ; 
and the doctrine is farther recoguised by Lord Ellenborough, 
in the case of Fcrnandey v. Glynn (rf). A bill of exchange 
is not merely a contract between the acceptor and the 
holder, it is also a contract between the drawer and the 
acceptor. The indorsement alone gives the indorsee an 
interest; when the drawer has once accepted, the contract 
on his part is complete, and if he would relieve himself from 
it he must shew good reasons for so doing. So, in a con¬ 
tract for goods, where the parties are distant from each 
other, so soon as the terms proposed by the one are ac¬ 
cepted in writing by the other, the contract is complete and 
binding on both. Adams v. Lind sell (c). In the present 
case, it was left to the jury to say whether the defendant had 
accepted the bill or not; they found that he had—then, w hat 
was the effect of that acceptance ? Was it not to bind the 
acceptor immediately, without waiting for the act of dch- 

(«) 6 Cast, 200. Paris, 1814. 

(/») 4 Hsji. N. 1*. C. 270. (d) 1 C'ampb. ■r.’o. 

(c) 1 “ Count rie droit Comma'- (e; 1 Barn, iv Alii, tirtl. 

.•in/," /tar J. il/. Partlcssits , p. 440 . 


1822. 

Cox 

v. 

Tito*. 
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very and communication to the holder P In the case of a 
bond indeed, signing, and sealing, without a delivery, rrtay 
not be sufficient to bind the obligee, but that cannot be 
considered as a parallel to a bill of exchange. Upon all 
general principles, as well as upon the authorities referred 
to, the acceptance was valid, and the plaintiff was entitled 
to recover. 

Denman, contra, was stopped by the Court. 

Abbott, C. J.— T am of opinion, that judgment must 
be entered for the defendant in this case. The jury have 
found the mere fact of an acceptance; but though it is clear 
that the defendant had once accepted the bill, the question 
remains, whether upon a change of mind, or of circum¬ 
stances, he is not entitled to revoke his acceptance, and to 
deliver the bill to the holder as an unaccepted bill. With 
regard to this point, some difference of opinion has existed. 
In one of the cases cited to-day («), Dncrence, J. expressed 
•considerable doubts upon this subject, and in the case of 
Paper v. Birckbeck (/>), Lord Ef/enborougb seems to me 
to have considerably changed the opinion he had expressed 
in preceding cases. I agree, that foreign ordinances deserve 
our consideration in points of this nature, hut in the work 
already quoted, Pardessus, I find it held, that under some 
circumstances, it is competent, for the acceptor to revoke 
his acceptance. I think that is the proper doctrine, par¬ 
ticularly as the holder of the bill suffers no prejudice by it. 
In the present case, the acceptance was made the very day 
the bill was left at the defendant’s office, a delay of three 
days took place before, the bill was called for, in that in¬ 
terval the defendant had reason to alter his determination, 
and accordingly cancelled his acceptance. This, I think, it 
was competent for him to do. 


1822 . 



.'u) IJcntinck v. Darien, 6 Last, ‘J00. 


(b) J.) kast, 17. 
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Bayley, J-—The question'in this case appears tome 
to be this:—When does the drawee become bound ? Is the 
mere act of accepting, in itself, sufficient to bind him, or 
must that be followed up by a communication and delivery 
of the acceptance to the holder ? I think the latter is ne¬ 
cessary to render the acceptance binding. The delivery to 
the holder is a pledge to accept, the mere act of accept¬ 
ance is none, and as the acceptance in this case was can¬ 
celled before the bill was returned to the holder, 1 am of 
opinion, that it was not binding upon the defendant.* 

Hox.noYD, J.—I am of opinion, that the defendant in 
this case was at liberty to revoke his acceptance. I am 
aware of the dictum to be found in the old books, that an 
acceptance once made cannot be revoked, but I think that 
dictum must be considered as including a delivery to the 
holder. The case which has tfcen quoted of Thornton 
v. Dick, shews that strong doubts existed in Lord Ellen- 
borough's mind upon this point, and in his judgment in the 
case of Rnpcr v. Jiirckbeck, he expressly refers to foreign 
authority on this subject, and quotes Pothier, as declaring 
that it is competent to an acceptor to change his mind and 
to erase his acceptance. General contracts, perhaps, when 
written and forwarded with a view to delivery, may be 
irrevocable, but 1 tliiuk that principle does not govern 
here. 


Best, J.—This is a question which from its nature ought to 
be decided rather by the law of merchant than by any written 
law, and the opinions of foreign writers are to be considered 
on such a subject as well as those of our own. It seems 
to me, that there i*uo legal authority in favour of the plain¬ 
tiff here, except that of the case of Thornton v. Dick, which 
is followed by that of Beutinck v. Doricn, in which Pothier 
is expressly quoted on the other side, who is mentioned in 
terms of approbation by Sir jfi. Jones, and is tollowed by 


1822. 

Cox 

e. 

Tboy. 
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1822. 

Cox 


Troy,, 


Jtf< Pardessus, who allows that an acceptance may be can¬ 
celled previous to delivery of the bill to the holder. I am 
of that opinion. The holder does not know of the inter¬ 
mediate acceptance, and is in no respect injured by it. The 
contract is not complete till delivery takes place—it has 
been always so held with regard to bonds, and, I think, 
should be so held with regard to bills. 


Judgment for the defendant. 


Tuesday, 
January ?9. 


Cuff v. Costick. 


Plea in bar to Replevin. Plea in bar, that “ Ions before the said 

an action of a 

replevin,“tliat time when, &c., to wit, on, &c. defendant demised the locus 

•aid time™ l, e *» to plaintiff.” Replication, “ that long before the 

-when, &c. to said time when. Sac. to wit, on, &c. at, &c. defendant did 
wit, on, &c. . , 

at, &c. defend, not demise modo etforma." Demurrer, that the replication 
tbc locus in quo was a negative pregnant, and made the day and place of the 

sSSreptication, demise, which were immaterial, part of the issue. 

“ that long be- 

timewhen, &c. JVigktman, ill support of the demurrer, contended, that 

at ^cc. °de- &C ’ dns was a negative pregnaiit, and referred to Bennet v. 

fendant did Holbeck (a), as a direct authority, 
not demise 
modo et for- 
tnd on de¬ 
murrer, that 
the replica¬ 
tion wai a ne¬ 
gative preg¬ 
nant, and 
made the day 
and place of 
the demise, 
which were 
immaterial, 
part of the 

issue s Held, that the words “ before the said time when, &c.” were the material part 
of the traverse, ami proof of a demise at any time before the distress would maintain 
tbc action, and that the day and place subsequently mentioned were immaterial. 


Sed per Curiam ,—The words “ before the said time 
when, &c.” are the material part of the traverse, and proof 
of a demise at any time before the distress will maintain the 
plaintiff's case, and the day and place subsequently meu- 

(a) $ Saund. 319. % Serjeant U'iUiams 's notes on this case. 
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tioned, are perfectly immaterial. In the case in launders, 1822. 

the traverse is “ that the defendant did not on, &c. at, &c. Qvrv 

demise,” which is very different from the traverse in this ®. 

Costbb. 

•case. 

Platt, for the plaintiff, was not heard. 

Judgment for the plaintiff on demurrer. 


Mho Kino v. George Clark alias John Jones. 

The defendant had been indicted by the name of George 
Clark, for an alleged libel. To that indictment he pleaded 
a misnomer, and gave his name as John Junes, upon which 
the prosecutor abandoned that indictment, and indicted him 
agaiu by the name of John Jones alias George Clark. The 
defendant having pleaded to this indictment that he was 
never called or known by the name of George Clark, but 
that he had been always called and known by the name of 
John Jones. 


Tuesday, 
January 29. 

Where a de¬ 
fendant was 
indicted with 
an alias dictus, 
and pleaded iu 
abatement that 
lie was not 
know n by such 
name: Held, 
that the plea 
must be de¬ 
murred to, and 
could not be 
quashed on 
motion. 


G. Marriott now moved for a rule to shew cause why 
this plea should not be quashed, and the defendant required 
to plead iu chief, for that this was no plea at all, or if it 
was a pica, it amounted to the general issue. He cited 
Com. Dig. tit. Pleader, E. 14. Hob. 127. and 1 Leon., 
178, as cases shewing that tlie prosecutor was not bound 
to demur, but might move to quash the plea. 


Per Curiam .— We cannot try the merits of this plea on 
affidavit. The proper course is to demur, or to reply, and 
take issue on the plea. The defendant has a right to be 
indicted by his right name if hfc thinks proper. If he is not 
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indicted by his right name, he has a right to plead in abate¬ 
ment. All the defendant says by his plea is, that the name 
by which he is indicted is not his true name. It may not be 
a good plea, but the prosecutor must demur to it. It is 
said, that when a plea amounts to the general issue it shall 
not be demurred to, but this is not a plea of the general 
issue. The geilrral issue on an indictment is Not Guilty, 
and no assumption or inference can convert this into a plea 
of Not Guilty. If it is no plea at all, let the prosecutor 
deni ui. 

Hide refused. 


Tuesday, 
January *9- 


Doe, on the Demise of Wii.i.iam Spencer r. Judith 

Clark. 


A. became «*n- JL HIS was an action of ejectment, brought to recover 
pylfold* estate a copyhold messuage, divided into tenements with their 
of his mother a PP urtenances » situate at Long Melford, in the county of 
to which she Suffolk. The cause was tried at the last Spring Assizes for 
raitted by copy the county of Suffolk, before Graham, It. when a verdict 
BeforThe 411, was found by consent for the lessor of the plaintiff, subject 

mTtted'hehc to ^ lc 0 l >ai > 011 °f the Court upon the following case : 
came bank¬ 


rupt, and 
shortly after¬ 
wards' died 
without admit¬ 
tance. The 
assignees 
under his com¬ 
mission exe¬ 
cuted a bar¬ 
gain and sale 
to B., the de¬ 
fendant, of the 
said copyhold 


The grandfather of the lessor of the plaintiff being seised 
in fee, according to the custom of the manor of the rectory 
of Melford, of the estate for which the action was brought, 
and having duly surrendered the same to the use of his will, 
by his will, bearing date 26th April, 1783, devised as fol¬ 
lows :—“ First, 1 give and devise unto Jane, my beloved 
wife, all and singular my freehold and customary or copv- 


cstate, to 

which he was duly admitted:—Held, that the assignors had power to execute this bar¬ 
gain and sale by virtue of 13 Eliz. c. 7. a. 11. 1 Jac. j. c. l.S. s. 17, and 21 Jac. 1. r. l*.«. 
s. 13, although the bankrupt died before the bargain and salt*, and although hr had never 
been admitted as tenant of the manor. • 
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hold messuages or tenements, with the outhouses, bams, 
stables, buildings, yards, and gardens, thereto belonging, 
with their and every of their rights, members, privileges, 
aud appurtenances (the copyhold being surrendered to the 
use of my will), situate, lying, and being in Melford afore¬ 
said, and now in the several occupations of myself, Richard 
Harris, aud William Buttcrham, the youtiger. To hold the 
same to her my said wife, for and during the term of her 
natural life; and from and after the decease of my said wife, 
then 1 give aud devise unto Paul Spencer , my son, «11 that 
messuage or tenement, with the out-houses, stables, build¬ 
ings, yards, gardens, and appurtenances, to the same be¬ 
longing, now in my own occupation. To hold the same to 
him my said son and the heirs of his body lawfully to be 
begotten for ever.” 

The testator died shortly after making this will; and on 
20th 'November, 1783, his wife Jane Spencer was admitted, 
under the said will, to the copyhold premises so devised to 
her for life; and in the month of November, 1802, she died, 
leaving the said Paul Spencer her son living, who shortly 
afterwards became a bankrupt. On the 2d December, 1802, 
his assignees contracted for the sale of the estate devised to 
him under his said father’s will, and on the 2(5th of Septem¬ 
ber, 180.5, they, in conjunction with the commissioners 
under his commission, conveyed the premises, by bargain 
and sale inroiled, to the defendant, who was shortly after 
admitted in the manor court under that bargain and sale. 
Previous to this convev ance, namely, in April, 1803, the 
said Paul Spencer died, having never been admitted to the 
estate, and leaving William Spencer, the lessor of the plain¬ 
tiff, the only son of his body him surviving. The question 
for the opiniou yf the Court was, whether any and what 
iuterest passed to the defendant by the bargain and sale 
executed to her by the assignees of tfie bankrupt after his 
death ? 


1822. 

Dob 

«. 

Clare. 
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Storks, for the lessor of the plaintiff, now contended, that 
the bargain and sale by the commissioners did not, under 
the circumstances of this case, divest the estate from the 
bankrupt’s son, and referred to the statute 21 Jac. 1. c. 19* 
8. 12. This was only an estate-tail; the fee was never in 
the bankrupt; he was never admitted to the copyhold under 
the will; and wa's therefore iu no condition to bar the re¬ 
mainder-man : and the power of sale given by that sectiou 
to the commissioners was limited to such estates as the 
bankrupt could cut off the remainder-man from. This estate 
w T as in the situation of property acquired after the bank¬ 
ruptcy, and was therefore within the principle laid down in 
JDoe v. Mitchell (a) ; and the statute 1 Jac. 1 . c. 15. s. 17 . 
which statute gives the commissioners power over such pro¬ 
perty only as is in the bankrupt at the time of the bank¬ 
ruptcy : and even the subsequent statute of 21 Jac. 1 . c. If), 
does not extend their power of sale beyond the life-time of the 
bankrupt. Estates conditional arc iudecd within the mean¬ 
ing of the latter statute; but this is not au estate condi¬ 
tional—there is no custom to entail found in this manor; 
and therefore the common law rules of descent must prevail. 
This was decided iu Denn v. Spray (b). Jt is allowed, on 
all sides, that the bankrupt m this case was never admitted 
into the estate; the estate therefore never vested iu him; 
he had no pow'er of disposal over it himself; and could con¬ 
sequently transfer no such power to his assignees. r I*he 
case of Vernon v. Vernon (c) clearly established this prin¬ 
ciple ; and upon that ground the lessor of die plaintiff was 
entided to the judgment of the Court. 


H. Cooper, for the defendant, insisted, that the fee passed 
to the defendant under the bargain and sale by the commis¬ 
sioners, and that the bankrupt’s estate was divested by the 
conveyance executed to her, although subsequent to his death. 


(a) 2 M. & S. 416. 


(fr) 1 T. R. 174. 


(c) 7 East, 8. 
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The 13 Eliz. c.7. a. 11, gave commissioners power to dis¬ 
pose of the copyhold estates of bankrupts, and although the 
1 Jac. I. c. 15. s. 17, does not mention copyholds, yet the 
case of Crisp v. Pratt (a), decided that copyholds are within 
the purview of both those statutes. The only real question in 
this case was, whether the commissioners possessed the power 
of disposal after the bankrupt's death, and the last clause of 
the 1 Jac. 1. seemed clearly to give them that power. It was 
said, that the present case, however, is not within the subse¬ 
quent statute of 21 Jac. 1. c. 19, but that statute expressly 
refers to all estates comprised within the former: its very 
expressions correspond with those in the before-mentioned 
acts, and it is to be construed in a manner the most beneficial 
possible to the creditors. With regard to the argument, that 
the bankrupt had never been admitted, it had been decided 
in Gi/ppin v. Bunney (ft), and other cases, that the admis¬ 
sion to a copyhold of the tenant for life, was in fact the 
admission of all who had estates in remainder. Upon this 
authority the estate was in the bankrupt at the time of his 
death, by his bankruptcy it vested in his assignees, and the 
bargain and sale by the commissioners and the assignees was 
a valid transfer within all the statutes, and must operate to 
pass the fee to the defendant. 


1822. 

Doe 

v. 

Clark. 


Abbott, C. J.—T am of opinion, that an estate in fee 
passed to the defendant under the bargain and sale by the 
commissioners. The effect of the will clearly was to give 
the bankrupt ft fee-simple conditional if he survived his 
mother ; he did so survive, and had a good title to the pre¬ 
mises. Under the statute 13 Elix. c. 7. s. 11, the commis¬ 
sioners had power to sell the estate of the bankrupt during 
his life, but not aft®’ his death; but this power was enlarged 
by the statute 21 Jac. 1. c. 15. s. 17, jwhich enabled them 
to sell after the bankrupt’s, death, and under that latter 
statute the commissioners in this case were clearly empow- 


(«) Cro. Car. 549. 


(6) Cro. Eliz. 504. 
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ered to sell, if copyholds can be considered as included in its 
provisions. Now, as the former statute is expressly referred 
to by the latter, the fair construction, 1 think, is, that the latter 
comprises all the different species of estate comprisediu the 
former, which will bring copyholds within the scope of the 
SI Jac. 1. c. 19. But in addition to this, 1 think, there is an 
express decision in point. In the case of Crisp v. Pratt {a), 
all the four Justices agreed that copyholds were within the 
intent and view of these statutes, for being in the first 
statute' and the subsequent ones being made in confirmation 
of it, they ought to be expounded liberally, and should be so 
construed to make as strong provision as they can against the 
bankrupt. Upon these grounds, 1 am of opinion, that the 
present case is within the statutes, and that the bargain and 
sale by the commissioners was a valid one. 


Bayi.f.y, J.—1 think the question as to the validity of 
a sale by the commissioners after the death of a tenant in 
tail, does not arise here. The estate in question is copyhold, 
and it is not shewn that there exists any custom in tin; manor 
to entail copyholds, therefore it is an estate in fee-simple 
conditional, which the party seised had the same power to 
alienate as if it had been an estate in tail, and that power, 
1 think, extended to the commissioners after his deatii. The 
1 Jac. 1. c. 15. s. 17, W'as made to entail lands, and though 
the party might under that statute suffer a recovery, yet the 
commissioners could not compel him so to do, and, there¬ 
fore, could not make a conveyance of entailed lauds: this, 
however, the legislature thought unjust, and, therefore, 
afterwards gave them that power. It is said the bankrupt 
was never admitted, and therefore that there never could be 
any legal estate either in him or in the commissioners ; but 
I think his admission was not necessary, for lie was a com¬ 
plete tenant without. 1 think the sale was valid. 


(u) Cio. (’ai, 
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Holroyd, J. — lam of opinion, that the estfltc passed 
to the defendant under the sale by the commissioners, al¬ 
though executed after the death of the bankrupt. It is 
.quite clear, that the admission of the tenant for life is the 
admission of the person in remainder : it does not indeed 
operate so as to bar the lord of his line, but it gives the 
tenant for life a good title. Then the 21 Jac. 1, gives the 
commissioners in this case a power to dispose of the bank¬ 
rupt’s estate after his death, it being an estate in fee-simple 
conditional: whatever the bankrupt could dispose of* him¬ 
self during his life, they had power to dispose of .after his 
death. I think the judgment of the Court must be for 
the defendant. 


1822 . 

Dob 

r. 

Clakk. 


Best, J.—There is no custom proved in this manor to 
entail lands, and the estate in question is clearly a fee-simple 
conditional. The bankrupt might have disposed of it in 
his life-time, and so also under the statute of Elizabeth might 
the commissioners. But the statute of James extended 
their power to the sales of estates after the death of bank¬ 
rupts, and the only remaining question is, whether that sta¬ 
tute comprises copyholds. I have no doubt that it does; 
it makes no mention of any particular tenure, it speaks 
generally of lands in terms similar to those of the statute 
of Elizabeth. 1 am of opinion, that this case is completely 
within the statutes, and that the sale by the commissioners 
was perfectly legal. 

Judgment for the defendant. 




VOL. i. 
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1822. 


iWfiy. Cherry v. Powell, Esq. M. P. 

JunwryMO. 

Thc^rnerT THhE plaintiff declared in debt against the defendant 

Courtis not'* * iav " , g privilege of parliament, on bis recognizance as bail 

pleadable ; of JE. T. Phelp, and stated the judgment recovered by the 

■where bail plaintiff in this Court against the latter for the sum of 

upon'recogni- 252/.^10jf. The defendant pleaded that plaintiff ought not 

zsince pleaded to have or maintain his action, because after the recovery of 
that no ca. sa. • J 

was duly sued, 
reUirncd, and 
filed against 
the principal 
according to 
the custom 
and practice 
of the Court, 

that^the^writ 1 cuslom °f the said Court there ought to have been, 
should lie in 
the sheriff's 
office, four 
days before 
its return 
Held, on de¬ 
murrer, that 


the said judgment, and before the exhibiting of the bill of 
plaintiff against him, no writ of capias ad satisfaciendum 
was duly sued out or prosecuted out of the said Court, &c. 
against the said E. T. Phelp, upon the said judgment, and 
duly returned iu the said Court as according to law, aud the 

The 

plaintiff replied, that after the recovery of the saiil judgment 
against Phelp, aud before the exhibiting the said bill, to wit, 
oil the J4th day of June, in the second year, &.c. the plain¬ 
tiff sued out a writ of capias ad sutisf ’acjaidutn upon the 
this was a bad said judgment against the said Phelp, directed to the sheriff 
!»*«, 0 f Middlesex, &c. returnable on the morrow of the Holy 

Trinity, by which writ, &c. fsettiug it out) to which the said 
sheriff returned non cst inventus, as by the said writ of capias 
ad satisfaciendum, and the return thereof duly affiled of record 
in the said Court, &c. more fully appears. The defendant 
rejoined, that although the said writ was returnable on the 


morrow of the Holy Trinity, and was delivered to the sheriff, 
yet it was not delivered to the sheriff, or lodged iu the office 
of the said sheriff, until or at any time before the said 14th 
of June. To this the plaintiff demurred that the rejoinder is 
a departure from the plea, inasmuch a. the defendant in his 
said plea avers, thet no writ of capias ad satisfaciendum had 
been duly sued out, and returned, and in his rejoinder ad¬ 
mits, that the said writ was duly sued out, and returned, but 
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attempts to invalidate the proceedings by a collateral mat¬ 
ter, and also that the defendant by his rejoinder attempts to 
plead and put in issue matter of practice of the Court 
•merely, &c. . 


urn. 


Cherry 


r. 

Powell. 


Parke, in support of the demurrer. This rejoinder is 
clearly bad on two grounds. First, there is a departure 
from the plea pleaded, and, second, the matter contained 
in it being a ineie irregularity in practice, although it might 
have furnished a ground for au application to the Coatl to 
set aside the proceedings against the defendant, yet it cannot 
be taken advantage of by pleading, because the practice of 
the Court is not pleadable. A Court of Krror cannot take 
cognizance of the mere practice of another Court. He 
referred to Elliot v. Lane (a), as an authority in point. 

Jl. V. Richards, contra. The practice of the Court re¬ 
quires that the writ of ca. sa. before the bail can be charged, 
should be lodged in the sheriff’s office four entire days at 
least before its return, and as the rejoinder in this case 
shews that the ca. sa. mentioned in the replication was not 
so lodged, there is no departure from the plea; but, on the 
contrary, it is fortified by the rejoinder. As to the second 
ground of demurrer, the case of Dudlou' v. JYatchorn (6) is 
directly in point. That case was very similar to the present, 
and precisely the same objection was taken, yet it was there 
held by Lord Elleuborough, C. J. that the practice of the 
Court is pleadable where the very merits of the case depend 
upon it, and they do so here. Unless it can be shewn that 
that authority has been since over-ruled, it seems decisive 
of the question. 

Per Curiam. The principal point in this case, namely, 
whether matters of mere practice are pfeadable, seems to 
us not to be arguable. If there was any irregularity in the 


» 2 " 


(«) 1 Will. 334. 


(A) 16 Gnst, 39. 
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proceedings to obtain judgment, application sliould bare 
been made to the Court to set aside the judgment for such 
irregularity. The case of Elliot v. Jjane appears to be an 
authority upon this point, and wc ought to adhere to it. • 
The present case is distinguishable from DutUow v. Watchom, 
because tlicrc die writ appeared to have issued in a wrong 
county, and die very merits of die case might depend upon 
the venue; but not so here, because this is merely matter 
of practice. How is a Court of Error to know whedier a 
writ should lie four days or six days in the sheriff’s office ? 
Mere practice is certainly not pleadable. 


Judgment for the plaintiff on demurrer. 


Tuesday, 
January *9. 


Doe, ou the Demise of Elizabeth Liveusaok r. 
Joseph Valciian and John Walkeb. 


A. devises hie 
estate to his 
nephew John. 
for life, ami 
from and after 
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«erf the child 
and children of 
the said John, 
lawfully be¬ 
gotten, or to 
be begotten, 
whether sans 
or daughters ; 
they, if more 
than onr, to 
take as tenants 
in common in 
equal shares 
tmd propor¬ 
tion* ; ami for 


Tms was an action of ejectment to recover a messuage 
and premises, called The Golden Lion Inn , situate at \f«- 
cattle-under-Lyne, iu the county of Stafford. The cause 
came on to lie tried before Park, J. at the last I Ant Assizes 
for the county of Stafford, when a verdict was found for 
the lessor of die plaiuliff, subject to the opinion of the 
Court on the following case: 

Thomas Litersage being seised in fee of die premises in 
question, on die Gtli of December, 1788 , made his will duly 
executed and attested to pass real estates. The question 
raised in argument was upon the construction of the follow¬ 
ing passage of hjs will: “ First, I give and devise all diat 


" M messuage, burgage, tenement, or dwelling-house, standing 

right heir* for 
ever —Held, 

that the children of John took only an estate for life, and not an estate tail. 
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and being in Newcastle-under-Lyne aforesaid, now in the 
holding of Mr. John Harrison, with the brewhouse, coal- 
house, stable, necessary-house, and that part of the yard 
now held and enjoyed therewith as and for a garden, with 
the use of the yard in common with my other house, in my 
possession, and all other rights used therewith, unto my 
brother Joseph Liversage, and his assigns, for and during 
the term of his natural life, and from and after his decease 
I give and devise the said messuage, burgage, tenement, or 
dwelling-house, with their and every of their appurtrtaances 
so before given and devised by me to my said brother Joseph 
for life, unto my nephew John Liversage , and his assigns, 
for and during the term of his natural life, and from and 
after his decease unto all and even y the child and children of 
the said John liversage, lawfully begotten, or to be begotten, 
whether sons or daughters , they, if more than one, to lake as 
tenants in common, in equal shares and proportions ; and for 
leant of ‘ such’ issue, to my own right heirs for ever.” 
The testator further devised to his said nephew John, an 
estate in fee in a dwelling-house, with the appurtenances, 
situate in Hack Lane , in Nezccastle-under-Lyric; to his 
nephew Robert Liversage, he gave ail estate for life in an¬ 
other dwelling-house, with the appurtenances in the holding 
of John Harrison, with remainder to all and everv the 
child and children of the said Robert, lawfully begotteu, or 
to be begotten, whether sons or daughters, they, if more 
than one, to take as tenants in common, in equal shares and 
proportions, and for want of such issue, then to his own 
right heirs for ever; to his said nephew Robert he also gave 
in fee a common town field, situated in Newcastle afore¬ 
said ; to the said Robert he also gave all his personalty, 
with certain exceptions, ho paying all his debts, fuueral, 
and testamentary cxpences. He then devised in fee respec¬ 
tively other houses to his nieces Ann, Sarah, and Mary, 
and made specific dispositions of certaiu articles of furni¬ 
ture, and then directed the division of a sum of 60/. due to 
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CASES IN THE KINGS BENCH, 
him from tlie estate of a Mr. Thomas Smith, to be divided 
amongst his nephews and nieces as therein specified, con¬ 
cluding by appointing his said brother Joseph Liversagc, 
and his nephews Robert and John Liversuge, to be lus 
executors. 

The testator died on the 27th of June, 1797, so seized 
of the premises in question, without altering or revoking 
his said will. Joseph Liversage died in the life-time of the 
testator on the 2Qth of June, 1791. At the time of the 
testatbr's decease, Robert Liversage was his heir at law, 
being the eldest son of Joseph, the testator’s brother. On 
the 1st of March, 1798. Robert Liversage made his will, 
and gave his real estate, of what nature or kind soever, whe¬ 
ther in possession, reversion, remainder, or otlicrw ise, to¬ 
gether with all his personal estate, for life to his sister Eliza¬ 
beth Liversage, and from and after her decease he gave the* 
same real and personal estate to his sisters Mary, the 
wife of irilliam Hall, and Sarah, the wife of Thomas Had¬ 
ley, to take in equal moieties as tenants in common, during 
their respective natural lives, and on the death of either of 
them, he gave the moiety of her so dying to he equally di¬ 
vided amongst all anti every her ciiildren, \\ hethcr sons or 
daughters, and the heirs of their bodies lawfully issuing; 
such children, if more than one, to take as tenauts in com¬ 
mon, and if but one, then to such only child, it being his 
mind that the children of his said sisters should, on the de¬ 
cease of their respective mothers, take, their said mothers 
share of what he had before given. Robert Liversage died 
on the Oth of February, 17.99, without altering or revoking 
his will. John Liversage entered into the possession of the 
premises devised to him by tlie will of the said Thomas 
Liversage, and afterwards married a person named Hailey, 
who died in the year 1799. In the year 1800 the said John 
Liversage died, leaving two daughters, Ann and Elizabeth, 
him surviving. Elizabeth, the youngest daughter of the 
said John Liversage, married, hut died a minor on the 2(ilh 
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of July, 1810, leaving her husband and one child, her sur¬ 
viving. This child died in about a fortnight after. Ann, 
the eldest daughter, married the defendant Joseph Vaughan , 

• and is still living. Upon the death of Elizabeth, the 
youngest daughter, the defendant Vaughan, and his wife 
took possession of the whole of the premises devised to 
John Jjiversagc, and afterwards by deed of feoffment, dated 
J3th December, 1814, and fine, with proclamations of 
Hilary Term, 1815, conveyed the premises to one liichard 
Richardson in fee, to such uses as the said Joseph Vaughan 
should by deed or will appoint, and in default thereof, to 
Joseph Vaughan for life, afterwards to the use of Alexander 
Oliver , and his heirs, during the life of Vaughan , in trust 
for the said Vaughan, and his assigns, remainder to the use 
of Vaughan, and his heirs and assigns for ever. And after¬ 
wards, by deeds of lease and release, dated 13th and 14th 
February, 1815, the release made between Joseph Vaughan 
and his wife, of the one part, and John Walker, of the 
other part, in consideration of 130/. then owing, and 100/. 
ul that time advanced, and any further sums not exceeding 
430/., w hich should be advanced, the said Joseph Vaughan 
under the power contained in the said deed of feoffment, as 
a security by way of mortgage, conveyed the said premises 
to the said John Walker in fee, subject to redemption, on 
payuicut of the said sum of '230/. and interest, and all other 
sums not exceeding 430/. and a recovery was suffered of the 
premises in Michaelmas Term, 1815, to the use of the said 
John Walker, for the better securing the said money so ad¬ 
vanced aud to be advanced. The defendant Walker is at 
present in receipt of the rents aud profits of the premises 
under and by virtue of the above conveyance. In Hilary 
Term, 1815, the defendant Vaughan and his wife levied a 
fine sur conuzance de droit come ceo . Stc. of the said pre¬ 
mises. The last proclamation on this*fine took place in 
Michaelmas Term, 1815. The declaration in ejectment was 
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delivered on the 19th of January, 1821, and before the day 
of the demise laid in the declaration, the lessor of tl»e 
plaintiff duly made an entry on the said premises to avoid 
the said fine. Hie question for the opinion of the Court is, 
whether the lessor of the plaintiff be entitled to recover the 
whole of the premises, or a moiety thereof. If the Court 
should be of opinion that the lessor of the plaintiff is en¬ 
titled to recover the whole of the premises, the verdict to 
stand. If only a moiety, the verdict to be reduced accord¬ 
ingly J and if the Court is of opinion that the ejectment 
cannot be maintained for any part of the premises, a non¬ 
suit to be entered. 


Campbell, for the lessor of the plaintiff, contended, that 
under the will of Thomas Liversage, the two daughters of John 
Liversage took only estates for life: that therefore on tin- 
death of the daughter Elizabeth her moiety of the premises 
vested in the lessor of the plaintiff, under the will of Hubert 
Liversage; and that the life estate of the daughter Ann, 
in the other moiety, was forfeited by the fine. The ques¬ 
tion in this case arises upon the construction of that part of 
Thomas Liversage's will, which devises as follows :—“ i\nd 
from and after his (Joseph Liversage's ) decease, 1 give and 
devise the said messuage, burgage, tenement, or dwelling- 
house, with their and every of their appurtenances so be¬ 
fore given and devised by me to my said brother Joseph 
for life, unto my nephew John Liversage and his assigns, 
for and during the term of his natural life; and from and 
after his decease unto all and every the child and children 
of the said John Liversage lawfully begotten, or to be begot¬ 
ten, whether sons or daughters; they, if more than one, to 
take as tenants in common in equal shays and proportions ; 
and Jar want of s vc it issue to my own right heirs for ever." 
It is perfectly elear from the plain import of this will, that 
the children of John Liversage took only an estate for life, 
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and not an estate tail. There are no words of intieri trace to 
his children. The only way in which it can be contended 
that the children took an estate tail, is by shewing that the 
fattier also took such an estate. This however cannot be, 
because it is quite contrary to the express words of the 
devise, which gives him only an estate for life; and the 
Court cannot by any force of construction extend the 
plain intention of the testator. It cannot be contended 
with effect, that the words, “ for want of such issue,” will 
give an ('state tail. The words are^not “ to John*Liter- 
sage for life, and after his death to his issue but “ to 
John Liversage for life, and from and after his decease 
unto all and every the child and children of the said John, 
Sfc. whether sons or daughters ; they, if more than one, to 
take as tenants in common in equal shares and proportions ; 
and for want of ‘ such’ issue to my own right heirs for ever.’* 
The words “ child and children” are words of purchase, and 
not words of entail. Wyldc's case (a). In Goodmyn v. 
Gooduyn ( b ) it was held, that the word children can only 
be a designation of their persons; and there being no words 
of limitation, it cannot be carried further than for life. 
There is a great distinction between “ issue ” and “ children .” 
The latter is nomen designatio persona; but the former is 
nornen collcclivum. King v. Melting (c). This case is clear 
law; and no case can be cited in which it lias been ques¬ 
tioned. No reliance can be placed by the defendant on the 
words “ for want of such issue." Certainly, if die word 
“ issue ” here used, means an indefinite future of issue, it 
might raise an estate tail by implication; but if it means 
only a description of their persons, it clearly will not; and 
die children could only take by purchase. For this, the 
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(«) 6 Co. 1G. S'. C. reported by the name of Richardson v. Yurdlcy, 
Moore, :5'.'7. 

(,/») 1 Ves. sen. 327, see Leake v. Robinson, 3 &Ieriv, 3C2. and Coivp. 6b9. 
{>') 1 Vent. 316. 23.). 



68 


CASES IN THE KING’S BENCH, 

1822. case of Goodwyti v. Goodzoyn is expressly in point. The 
word “ suck" is a word of reference to such “ child and 
«. children,” and is tied up to those words previously used, 
tad*” and cannot by any possibility be carried further. In Good- 
Wauleh. right v. Dunham («) Lord Mansfield says, “ The words ‘ in 
case he dies without issue' being tacked to the preceding 
clause (by which the testator had devised to his son for life, 
and after his death to all and every his children equally, and 
to their heirs), must mean the same thing as in case he die 
without children.” So, in Scale v. Harter (6), the words 
“ such issue” must-mean such children as the testator had 
before mentioned. Evans v. Astley{c) is also in point. In 
Dean v. Page (d), the words, “ for default of such issue,” 
onlv mean the issue mentioned before. Easier v. Lord 
Jtomney(e) ruled the same point; for that the words “ for 
default of such issue” refer to the sou or sons previously 
mentioned in the devise. Hay v. Lord Coventry ( / ) goes 
also to the same point. All these are authorities to shew, 
first, that “ child and children ” are w'ords of purchase; and, 
second, that the word “ such ” must be referred to those words, 
so as to shew that the testator meant the persons to take, 
were to take estates for life only, and not estates tail. The 
defendant will probably rely mainly on Doc v. Jcsson (g), 
which was afterwards carried to the House of Lords; but 
that case is totally different from this. In that case there 
were the words ** heirs of the body,” which ex it termini 
would give an estate tail. 

Puller, contrd.—The proposition to be made out on the 
part of the defendants is, that John Liversagc, or his chil¬ 
dren, took an estate tail under the will of the testator. To 
establish this, it is necessary to look at the general scope 

(a) 1 Dougl. 364. 

(4) 3 Bo*. & Pul. 485. 

( e) 3 Burr. 1570 . 

(d) 1 1 East, 603, a. b. 


(«) 11 East, 594. 

(/) 3 T. It. 83. 

(jg) a Maul, at Scl. 95. 
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and object of the will with reference to this particular estate, 
in order to see whether that was the intention of the tes¬ 
tator. The Court will not construe the will by any strict 
technical rules, but treat it as a question of intention, and 
if it can see that such was his intention, they will give it its 
full effect. In the outset it appears to have been the inten¬ 
tion of the testator to entail this estate, by the manner in 
which he devises it, first, to his brother Joseph for life, then 
to his nephew John for life, and remainder to the child or 
children of the latter, and in default of children, then to 
his own right heirs. If it was not the intention of the tes¬ 
tator to entail the estate on the issue of his nephew, why 
devise it in the manner thus specially declared in his frill ? 
The will may be inartificially framed in this respect, but his 
intention to entail the property upon his nephew’s issue is 
plainly to be collected from the words, “ aud from and after 
his decease unto all aud every the child and children of the 
said John Liversage lawfully begotten, whether sons or 
(laughters; they, if more than one, to take as tenants in 
common, in equal shares and proportions; and for want of 
such issue to my own right heirs for ever.” Now it must not 
be forgotten, that at the time this will was made, the objects 
to take under it were not in esse, and therefore the testator 
could not use the word children as a designalio persona, but 
as a nomen collectivism, tantamount to the -word “ issue.” 
if this be so, it cannot be doubted that the testator meant 
lhut the issue of his nephew should take an estate tail, and 
in default of such issue, then that the estate should go over 
to his own right heirs, "’his is plaiuly to be collected from 
the whole frame of the will. No case is to be found in 
which the word " children" has been used by a testator 
before issue born, and followed by the word " issue,” where 
the Court has said that a larger estate than a life estate 
was not taken. The word “ children” must have a larger 
import thau that contended for on the part of the plaintiff. 
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In this case, it is followed by the word “ issue,” and in 
many cases it has been holden that “ issue” is a word of 
inheritance, and is the same as “ heirs.” But it has been 
expressly held, that ** children” is comprehensive enough to 
include “ family,” “ descendants,” and “ grand-children.” 
Griffith v. Harrison (a). Chapman v. Brown (t), and Pitt w 
Jackson (c). King v. Me/ling {d ). 'Hie cases of Scale v. 
Harter (e), and Pierson v. Pickers Q/ ), are authorities in 
favour of the construction now contended for. In the latter, 
the tbstator devised all his freehold and copyhold estates 
whatsoever, situate at Belton , with their appurtenances, to 
his daughter Ann, and to the heirs of her body lawfully to 
be begotten, whether sous or daughters, as tenants in com¬ 
mon, and in default of such issue, then over; and it was 
held, that the. daughter took an estate tail. So the cases of 
J)oc v. Jesson (g), I)oe v. Ap/din (h), Doe v. Smith (i), Doe 
v. Cooper {k), Wharton v. Gresham (/), lloe v. Grew («*). 
King v. llurchall («), Davie v. Stevens (o), Middleton v. 
Ilodges (p), and Doe v. Holmes (</), are in support of the 
principle of the present case. This case is distinguishable 
from Hay v. Lord ('oventry (r), Kraus v. Astley (»), Denn 
v.Pagc(t), Poster L-ord Romney (u), Scale v. Barter (;■), 
Good right v. Dunham (u), and Goodwyn v. (loodwyn (a), be¬ 
cause in all those cases the word “ such” is necessarily tied 
up to the wortl “ issueand in none of these cases do the 
words “ child and children” occur. The word “ children” 
docs not necessarily mean the first race of children, and live 


(а) 4T. K. 7:,7. 
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(r) :i T. It. a.?. 

(i) :> Knrr. l.Wft. 
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(r) 2 Ho*. A; l'nl. 405. 
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use of the words " sons or daughters,” strengthens that pro¬ 
position. Here die words are not tied up by the word 
** such," because it is qualified by the word “ issue," which 
sliews that the word “ children,” is used as a no men po¬ 
sitive in the same sense as ** issue ” and will carry au 
estate tail. For this, Dacre v. Dacre {a) and Hodges v. 
Middleton (6), are authorities. Indeed this case seems 
hardly distinguishable from the latter. There the testatrix 
devised as follows :—“ I give to my kinswoman A. M. my 
house and lands at A. 11. and all my real estate in the parish 
of B. during her life, and at her death to her children, upon 
condition that she or they constantly pay 30/. a year for a 
clergyman to officiate in my cliapel, &c. and oil failure of 
these conditions here mentioned, then 1 give the said house 
and lands to my own heirs, to be enjoyed on the same con¬ 
ditions ; and in case of failure of children of my said kins¬ 
woman A. M. then I give the house and lands aforesaid to 
her brother G. II. and his children, on the same conditions; 
and in rase of failure of his children, then I give the said 
house and lauds to the sisters or sister of the said A. M. 
and G. 11. to be equally divided between them, or their 
children that are living at that time." Now, in that case, 
the Court held, that the first devisee took an estate tail, or an 
estate for life, and remainder in tail to her children. Oil 
the authority of these cases, and of Doe v. lVebber(c), where 
the words “ child or children’’ were held to be synonymous 
witli “ issue,” this devise will give an estate tail to the chil¬ 
dren of John Liversage, and consequently the defendants 
will be entitled to judgment. 

Campbell , iu reply, was stopped by the Court. 

Abbott, C. J.—I am of opinion that the lessor of the 
plaintiff is entitled to retain the verdict in this case. I 
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think nothing more than an estate for life was intended to 
be given by the testator, to the children of his nephew John 
Liversage. The testator probably laboured under a- mistake 
not unfrequent with persons unacquainted with the technical 
language of the law, as to the import of the words he used, 
and that he thought his interest, (though in fee-simple) in 
his house and laud, would pass bv the same words as a 
chattel real and personal. lie says, “ I give my house A. 
and that part of the yard now held ami enjoyed therewith as 
and fot a garden, with the use of the i/ard, in common with 
my other house in my possession, and all other rights used 
therewith,” He thought the object of his bounty w’ould 
take that house for life. 'Flint is clear, if the house was 
upon the spot in question, but he laboured under a mistake 
as to the legal effect of the words he used, whatever might 
be his intention as to the kind of estate intended. In this 
will there are no words cither so connected with the thing 
devised, to shew the quantum of interest he intended to 
pass, or so connected with the persons in whose favour the 
devise is made, as to confer an estate tail on the children of 
his nephew. In the case of Hodges v. Middleton ( a ), there 
were words reciting what the quantum of estate was to be. 
and the description of the tiling given, for there the words 
were, “ my house and lauds at Arlboroug/t Hatch, and all 
my real estate in the pariah of Harking, during her life, and 
at her death to her children. Sec." Now', in the case before 
the Court, there are no such words as these, descriptive of 
the quantum of estate given, nor are there any such expres¬ 
sions applied to the persons who are the objects of the 
testator’s bounty. It does not say that they are to take an 
estate in fee. There are not the words “ heirs of the body,” 
nor any other words equivalent to tlieip. The persons are 
described to be—all and every the child and children 
of the said John Liversage, begotten, or to be begotten, 
whether sons or daughters'' I cannot be sure, (whatever I 

(a) 5 Dough 4.11. 
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may think upon the subject) that under the denomination of 
“ child or children, whether sons or daughters,” the testator 
intended to include grand-children, or any of a more remote 
description. 1 cannot say that he did not use those words 
in their common, ordinary, and popular sense, as he would in 
speaking of the immediate descendants of his nephew John; 
“ his child or children, whether sons or daughters,” properly 
and strictly so called. I think the words by which the pro¬ 
perty is given over to his own right heirs for want of suck 
issue, will not include other issue. In the case of foster 
v. Lord Romney (a), the word sons must refer to the persons 
before denominated and described; then the words “ for de¬ 
fault of such issue ” will mean for default of such “ son or 
sons.” If that word such had not stood there, the absolute 
issue or right heirs of John would by implication have 
taken an estate tail. So, here the words are not “ for want 
of issue" but for “ waut of such issue,” and that word such, 
has relation to the child and children before-mentioned, as 
the child and children of John Liversage. It appears to me, 
therefore, that an estate for life only was taken by John 
Liversage's children under this will, and, consequently, that 
the lessor of the plaintiff as the devisee of the heir at law', 
is the person to take. 
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HoinoYi*, J. (&)—I am of opinion, that under this will 
of Thomas Liversage, his nephew John took only an estate 
for life, and that the daughters of John took no greater 
estate than their father. This case is distinguishable from 
several of those which have been cited on the part of the 
defendants, where there were limitations by such words as 
were sufficient in themselves to give an estate tail. In those 
cases there are words which shew that the testator did not 
intend that the partfes should take by way of inheritance, 
but to take an estate tail, and inasmuch *as the original in- 
tentiou of the testator could not be carried into effect with- 

(o) HEast, 694. (6) Baj/ley, J. was absent, at Chauibc rs. 
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out giving the words their natural signification, it was held, 
that if the words which were used were inconsistent with 
the original intention, and as both could not be carried into 
effect, one must be sacrificed. Unless “ child and children” 
must be considered as a nomen collectivum , there are not 
sufficient words in this will which can be coustrued to give 
an estate tail to John Livcrsage’s children. In IVyliles 
case (a) it was held, that a devise to a man and his children 
might give an estate tail although the man had no children, 
and there were no persons to take as children immediately, 
and no person that could take in remainder; and, therefore, 
the word children was considered to be a nomen collectivum, 
and equivalent to the word issue ; anil if that appeared 
to be the case here I think an estate tail would pass by the 
limitation over. After failure of issue generally, ail estate 
tail then might arise by implication, though not from the 
other words in the will, of themselves. But it appears 
to me to be quite clear, that the testator did not mean 
to use the words “ child and children” in the collective 
sense, but only as designating the immediate individual 
children which the first devisee for life might have. lie 
gives the estate “ to bis nephew John hiversugc and his 
assigns for life, and after that to all and every the child and 
children of the said John Liveisage, latcfulltj begotten, or to 
be begotten , nhether sons or daughters; they, if' more than 
one , to take as tenants in common in equal shares and pro¬ 
portions ; and for want of ‘ such issue to my own right heirs 
for ever.” It is clear, that when he speaks of “ sons or 
daughters” lie means those that arc described as “ child and 
children,” and, consequently, means his nephew’s immediate 
sons or daughters; particularly when he adds “ if more than 
one.” lie is evidently tatkiug of those who are first to 
take, and not those who are to come in perpetual succession. 
If there be but one child, why, then that one is to take the 
whole estate, but if more than 011 c, then they are to take 

(a) 6 Co. 17 /». 
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share and share alike. If the words “ child and children” 
could be extended to grand-children, perhaps they might 
take the whole, for then they would come under the words 
in a collective sense, although the immediate issue of John , 
only, were to take. It appears to me, to be perfectly clear, 
that the testator by his will, did not mean the words “ child 
and children of the said John Liversage” in a collective 
sense, but meant persons who were to take by purchase, 
after the estate for life given to John Liversage had expired. 
I think that his children only take by purchase, for there are 
no words of limitation over to them, so as to give them a 
further estate either expressly or by implication. Now, if 
the testator did not mean his nephew’s child and children 
only, whatever he might intend further, so that the estate 
should go to the children’s children, yet as he mentioned 
u sons and daughters” only, he could not by these words 
mean to give the estate to his descendants in perpetuity, and 
if he had so meant, in such case there are not words suf¬ 
ficient to give an estate tail, because the words of limitation 
over are “ and for want of such issue” Now the words 
“ such issue” must mean those who are comprehended in the 
first limitation, that is, the limitation to “ child or children,” 
and cannot be construed to extend fp any other class of 
persons. I think, therefore, that neither expressly nor by 
implication, are there any words sufficient to give either the 
father John Liversage or his children, estates tail in remain¬ 
der; and, consequently, that judgment must be given for 
the plaiutifF. 


1821 . 



v. 


Vauoka* 

and 

ViLiu. 


Best, J.—I am of opinion that John Liversage the 
father, and his daughters respectively, took estates for life 
only. I think the argument here, as to the intention of the 
testator, must be answered by what is said by Lord Kenyon, 
in Hay v. Lord {Coventry («), voluit sed non dixit. I am 
bound to say, looking at the plain import of this will, that 

(a) 3 T.«R. 86. 

K 


VOL. 1. 



66 

182 * 2 . 

Doe 

r. 

Vaughan 

and 

Walkeh. 


CASES IN THE KINGS BENCH, 

f 

nothing was given to John Liversage and his children but 
estates for life. It lies upon the defendants to shew that the 
children took an estate tail. That has not been done. There 
are not the words “ heirs” or “ issue,” as were found in many 
of the cases which have been cited on the part of the de¬ 
fendants ; aud we cannot assume that the words “ child and 
children” are equivalent to “ heirs or issue.” Tire case of 
Scale v. Barter (a) is very distinguishable from this. .Lord 
Ahanlct/ there gives the key to the words “ children lawfully 
to be begotten,” there used, and says, that in that case they 
are not to be considered as words of purchase, but that the 
iiitcutiou of the testator was to give his estate to liis son and 
the issue of his body generally. It is impossible for us t<» 
say that the words “ child and childreu” here used, are not. 
words of purchase, under a limitation giving the estate to 
the child aud children as tenants in common. The children, 
therefore, can only take as purchasers. This, therefore, 
clearly distinguishes the case from Scale v. Barter. In 
/fodges v. Middleton (6), the word heirs” is used first, and 
“ childreu” afterwards. Now “ heirs”is a very effectual word, 
and clearly gave all the testator’s real estate in that case. 
Under these circumstances, I think this is plainly distin¬ 
guishable from the cases cited on the part of the defendants. 
It is contended, that Sve are to construe the word children” 
as “ issue,” and, consequently, that the words u child and 
children” do not merely mcau the immediate descendants of 
John Liversage but all bis progeuy in perpetuity. If the 
word had been “ issue” without the word “ such ” we mitt lit 
certainly iiave given it that signification according to the 
tioctriue kid down in [Jay v. Lord Coventry (c), but that is 
not the case here. Attending particularly to tlte authority 
of Foster v. lord Romney (d), of Uyy v. Coventry, and 
Robinson v. Robinson (<:), I think we arc justified in saying 
that the words “ child and children” can only mean John 


{«) il Ros, & Pul. Wi. (6) £ 1)011 V'. l-'.l. 

(r) .1 T. ft. Or. 4 (d) J1 Mast, MU. (»■) t Liuir. ;18. 
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lAtersagdn “immediate children,” and the word “ such” 
being a term of relation, referring back to the words “ child 
and children,” it must necessarily mean his immediate de¬ 
scendants. 1 think this estate was not to go over “ after the 
general failure of issue," but to go over “ after failure of the 
immediate children of the first takerand, on these grounds, 
I am of opinion, that the plaintiff is entitled to judgment. 


67 

1823. 

Doa 

e. 

Vavsran 

and 

Walker. 


Judgment for the plaintiff. 


Bromfield v. Archee. 


ThE] 


i parties in this case had cross demands, the one against 
the other. The plaintiff had a demand of 19/- 19 s. 10|d. 
and the defendant had a demand upon the plaintiff for IS/. 
The plaintiff arrested the defendant for the whole sum of 
19 /- 19 s- 1 0\d. upon an affidavit that the defendant was 
justly and truly indebted to him in that sum. At the trial 
he recovered a verdict for the sum of 6/. 19 *- 10J d. only j 
and on a rule obtained by the defendant, calling upon the 
plaintiff to shew cause why he should not have his costs 
under the statnte 49 Geo. 3. c. 46. s. 3, the sum for which 
he was arrested not having been recovered by the verdict, 
the question was, whether the case was within that sta¬ 
tute. 

D. F. Jones shewed cause agaiust, and Tindal was heard 
in support of the rule. 


Thursday, 
January 31. 

Where a plain¬ 
tiff arrested a 
defendant, and 
held him to 
bail for sot., 
knowing that 
the latter had 
a cross de¬ 
mand, which 
would reduce 
the debt to 61., 
and upon the 
trial lie reco¬ 
vered the lat- 
'tcr sum only: 
—Held, that 
the defendant 
was entitled to 
his costs under 
the statute 
43 Geo. 3.c.4fi. 
s. S. haring 
been arrested 
and held to 
bail “ without 
any probable 
cause." 


Per Curiam (a ).—Where there are cros? demands between 
parties, and the balance due to the plaintiff does not amount 
to the sum for which the defendant may be arrested, and 

(«) Abbott, C. J. and Heat, J. were absent. 

w O. 
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1929. held to bail limited by the statute, we think that such an 

Bawman ***est is within the principle of the third section 43 Geo. S. 

Amhsb C * must be considered as an arrest, “ without any 

reasonable or probable cause.” If we\rere to hold otherwise, 
tiie most mischievous consequences might ensue. When a 
plaintiff, with a full knowledge that a defendant has a set-off 
against him, which will reduce the balance to a sum for which 
he cannot be held to bail, it is difficult to conceive how be 
can conscientiously swear that the defendant is justly and truly 
indebted to him in the larger sum. It appears to us that 
this is a case within the statute, and that the defendant was 
arrested without any probable cause. There is no reason 
why a plaintiff may not put as large a sum as he pleases 
into his declaration, but he cannot conscientiously swear 
that the defendant owes him 20/. and holds him to bail in 
that sum, when lie knows that the balance of accounts is 
but 6/. If we were to adopt the argument in this case 
urged on the part of the plaintiff, the first merchant of the 
city of London might be made a bankrupt. Suppose there 
are cross demands between two merchants to the amount of 
many thousands of pounds, and it happens that the balance 
in favour of the plaintiff is no more that 5/. or 61. is it to 
be said that he is at liberty to arrest the party, and hold him 
to bail for the whole sum on his own side of the account i 
Surely not. If this were so, the most wealthy merchant 
might be made a bankrupt, because it would be impossible 
for him perhaps to procure bail to the amount for which he 
was arrested. This rule must be made absolute. 


Rule absolute. 
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The King v. The Justice* of Nokyouc. 

This was a rule, calling on the Justices of Norfolk to 
shew cause why a writ of mandamus should not issue, com¬ 
manding them to receive, enter, and hear an appeal at the 
next general Quarter Sessions of the Peace for the county 
of Norfolk, against an order of two Justices, removing 
Hannah, the wife of Edmund George, and their three chil¬ 
dren, from the parish of Little Hautboys-with-Lammas to 
Repps-teith-Bastwick, both in the county of Norfolk. 

On the 20th of August, two Justices removed the pau¬ 
pers from Repps-with-Bastwiek to Little Hautboys, as the 
place of the husband’s settlement. The removal took (dace 
upon the examination of the pauper’s husband, Edward 
George, who, at the time of his examination, was under 
confinement in the House of Correction at Aleysham , in the 
said county, having been convicted of larceny at the Epi¬ 
phany Sessions, 1821, and sentenced to two years imprison¬ 
ment. On the 5th of September, the churchwardens of the 
parish of Little Hautboys gave notice of appeal to the 
churchwardens of the removing parish, against the order of 
removal for the then eusuing Sessions, to be holden at Nor¬ 
folk, on the 17th of October ; but, on the 10th of October, 
an order was served by the respondents upon the appellants, 
by which the removing J usticcs superseded their former 
order of removal; which supersedeas stated, that doubts had 
been entertained, whether the order of removal could be 
supported by the evidence, the pauper’s husband being then 
con&ned in tire House of Correction upon a conviction oi 
felony, and thereby required the appellant to deliver up 
the duplicate of the said order to be cancelled, and further 
required the respondents to take back the paupers who had 
been so removed. Soon after the supersedeas had been 


Thursday, 

> si. 


Justices may 
supersede their 
own order 
when improvi- 
dently made. 

On the 30th 
August two 
Jnstices re¬ 
moved a pau¬ 
per from the 
parish of A. to 
the parish of 
B. On the 5th 
of September 
the churchwar¬ 
dens of B. gave 
notice of ap¬ 
peal to the 
Sessions, to 
be holden on 
the l?th of 
October ; on 
the 10th of 
October the 
Justices made 
an order, su¬ 
perseding their 
former order 
of removal, 
upon doubts of 
its validity, 
which superse¬ 
deas was serv¬ 
ed on the pa¬ 
rish officers of 
B. who treated 
it as a nullity, 
and went to 
the Sessions, 
where the Jus¬ 
tices refused 
to hear the ap¬ 
peal ; aud now 
this Court re¬ 
fused to grant 
a nuinitamue to 
the Sessions, 
to enter, hear, 
and determine 
it. 
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served, thfc appellants consulted their attorney, and not¬ 
withstanding the supersedeas, it was determined to go to the 
Sessions, and prosecute the appeal in pursuance of the no¬ 
tice which had been served on the 5th of September, and 
accordingly a motion having been made by counsel at the 
Sessions, to enter and respite the appeal, it was resisted by 
the respondents; and the Justices, upon hearing the cir¬ 
cumstances of the case, refused to receive the appeal, and 
in Michaelmas Term last, the appellants obtained a rule nisi 
for a mandamus, to receive, hear, and determine the appeal. 


Anderson now shewed cause against the rule, and con¬ 
tended, that it was perfectly competent for the removing 
Justices to supersede their original order, if, upon conside¬ 
ration, they found it could not be sustained, and therefor* 
that a supersedeas was binding upon the appellant parish, 
which need not have appealed against the order of rcmo\ al 
which, in fact, by force of the supersedeas, became a nullity, 
and therefore the Justices did right in refusing to enter the 
appeal, for in effect there was nothing against which the 
appeal could be heard. He produced au affidavit, shewing 
that the appellants hud had notice before the supersedeas was 
granted, that the respondents intended to abandon the 
order of removal, and had offered to pay all the costs of 
maintenance. Sic. He referred to Hex v. DiddM/ury (a), 
where Lord Kllenborough, C. J. said, " There are two ways of 
getting rid of an order, one by consent of the pai ish in w hose 
favour it is made to abandon it, the other by waiting till 
the time of appeal, and appealing against it to the Sessions, 
by whom it maybe quashed, if not supported. Here the 
parish in whose favour it was made, finding upon further in¬ 
formation that they could not support it, very sensibly deter¬ 
mined to abandon it at ouce by consent/ and acted accord¬ 
ingly. And what objection can there be to a party’s a ban¬ 
doping a judgment intended for his own benefit r” Thi* 

(?) v: East, 'til. 
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seemed a direct authority for discharging this rule with 
costs. 

II. Cooper, in support of the rule, distinguished this case 
from Rex v. Diddlebury, because there, there was a consent 
to got -rid of the order of removal, and that consent was 
binding on the parties, but here there was no such circum¬ 
stance, and in order to give validity to the abandonment it 
was necessary to have the consent of the appellants. This 
was a question involving a general principle, and ought not 


1822. 
The King 


v. 


The Justices 
of 


Norfolk. 


to be con si tiered with reference to circumstances of con¬ 


venience or inconvenience in particular cases. It was im¬ 
portant to attend to dates in this case. The order of re¬ 
moval takes place on the 10th of August; notice of appeal 
is given on the 5th of September ; and the order of super- 
tedeas is not served until the 10th of October, so that a pe¬ 
riod of twenty-live days are suffered to elapse after notice of 
appeal, before any steps are taken to supersede the order, 
and the supersedeas is served only six days before the Sessions 
commence, making altogether a period of lifty-one days 
after the original order is served. Now, the question is, 
whether, under the statutes 13 8c 14 Car. ‘2. and 3 & 


4 IV. Sf M. c. 11, the Justices having made an order of re¬ 
moval, have the power to supersede such an order upon an 
application moving from the respondent parish after notice 
of appeal has been given against the order; and whether the 
J ustices in Sessions are not bound to receive the appeal and 
proceed to the hearing thereof, notwithstanding the order ol* 
supersedeas. Upon principle, and upon the authority of de¬ 
cided cases, these questions must be decided iu the negative. 
Uy the statute 13 Sc 14 Car. 2. it is declared, " that all 
persons aggrieved 4»y any such judgment of the said two 
Justices, may appeal to the Justices ak» Quarter Sessions 
who are hereby required to do them justice according to die 
merits of the case.” And by the statute 3 -x 4 ft • <0 3f. 
“ If any person or persons sluill feel themselves aggrieved 
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16SS. by any determination which any Justice shall make in any of 
TuTkTng the cases aforesaid, the said person or persons shall have 
Tbo Justices ^erty to appeal to the next general Quarter Sessions, who, 
of upon full hearing of the said appeal, shall have full power 
Norfolk. ^ determine the same.” These are the provisions of tho 
statutes. Now, upon principle, nothing can be more rea¬ 
sonable than the present application. It seems clear, that 
after notice of appeal, the jurisdiction of the removing 
Magistrates is gone. The case then comes before another 
jurisdiction, namely, that of the J ustices in Quarter Sessions. 
If after notice of appeal, the removing Justices might issue 
their supersedeas, they might issue it at any subsequent time; 
and,when the case was in the midst of hearing at the Sessions, 
come with their supersedeas like a certiorari, and at once sus¬ 
pend all the proceedings. This is a power which this Court 
will hardly sanctiou. The rcmo\iug Justices have no power 
to give costs in case parties are aggrieved by any order they 
may make. Therefore, if one parish had a desire to gel rid 
of a pauper aud his family for three mouths, it is only ne¬ 
cessary for them to remove just after one Sessions aud to 
supersede on the day before another, and take back the 
paupers, by which the other parish is burlhencd with 
the expellee of maintaining tiie paupers for three months, 
and left without redress. In this case, the removing 
parish ought to have known the sort of evidence upon 
which they proposed to remove the paupers, before they 
adopted a proceeding so burthensomc to the opposite party; 
and they are not at liberty in almost the very last stage of 
the proceeding to retrace their steps, upon finding that the 
parish removed to, is prepared with evidence to prove the 
settlement w ith the respondents. That evidence may be an 
aged person, who may be lost by death to the appellants 
when the question *of settlement is agitated at a future 
period, and in the hope of which contingency, the re¬ 
spondents may withdraw their order, to remove again when 
jt occurs. The Justices may* indeed, supersede their own 
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order, quia improvide emanavit , as was holden in Pancrat 1822. 
v. Rumbold (a), and Rex v. Smith (jb) ; but it must be be- The*Ki>rc 
fore the removal of the pauper; after they cannot, and the jvmcwt 
reason is obvious. After the removal, costs are incurred, of 
which the Justices at Sessions alone can give, and the Norfolk. 
removing Justices shall not divest the appellants of the 
power to go to Sessions, and procure the payment of 
their expences from the only source that can give it. 

The former case seems to be a direct authority for this. 

There Pratt, C. J. said, that if the pauper had been re¬ 
moved, the supersedeas would have been void. Now, here 
the paupers had been removed before the supersedeas issued, 
and therefore the supersedeas is a nullity. If the respondents 
arc not now in a condition to examine the pauper’s husband, 
the Sessions may adjourn the appeal till his imprisonment 
be at an end, and he purged of his incompetency. On 
principle and authority, therefore this rule must be made 
absolute. 

Bayley, J. (c)—I am of opinion, under the circum¬ 
stances of this case, that we ought not to grant a mandamus. 

The case of Paticras v. Rumbold (d) shews, that the Ma¬ 
gistrates may, of their own authority, supersede, in case 
they shall be satisfied that they had improperly made the 
original order, and that they may supersede even in opposi¬ 
tion to the wishes of the party who obtained it. This is an 
application of a different description, it is an application 
for a mandamus to compel the Justices to receive the ap¬ 
peal, and to enter continuances. Now J have no doubt that, 
under the circumstances of this case, the Sessions have a 
right to exercise a discretion whether the appeal ought to be 
received at all, or whether the party was or was not at liberty 
to abandon the order of removal, ancL that they may deal 
with the case upon the application of the appellants, in such 

(a) 2 Bolt, 638. (e) Abbott, C. J. and Holroyd, J. were abscut. 

Hb) Bnlst. * 13 . (d) S Botf, 638. 
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a way as may best answer the purposes of justice. If it 
appears before tlic Sessions, that expences have been in¬ 
curred by the appealing parish, and the respondent parish, 
who resists the entering of the appeal, will not consent to 
pay such expences, why then the Sessions have a discre¬ 
tionary power to press the entering of the appeal, be¬ 
cause in no other way can they give relief to the appellants, 
in order to reimburse them. But when they find that the 
respondent parish is willing to do every thing for the purposes 
of justice, it seems to me that the Sewious have a discre¬ 
tionary power to refuse to receive the appeal. There is no 
occasion for any decided case to establish this principle. If 
it appears that the Sessions have exercised a discretion 
in a matter which properly belongs to their jurisdiction, 
it is an iuvariable rule that we do not interfere. In the 
case of Hex v. Diddlcbury (u), Lord Eltcnborough says, 
that the order msiv he abandoned bv consent. It is 

ml J 

said now in the argument in support of this application, 
that in order to give validity to such consent, it is necessary 
that there should be a consent on the part of the other 
parish to receive the abandonment. But Lord EdlcnborougU 
docs not say that. All he says is, that it is sufficient if 
there be a consent on the part of the parish, in whose fa¬ 
vour the order to abandon is made. In this case, after the 
order of removal was made, the parish who obtained it, 
gave notice to the appellants, on the 10th of October, that 
they would abandon; and in fact the order is not further 
pursued. I am quite satisfied, that within a very short time 
in this Court, there have been instances where orders have 
been obtained in which questions have been raised as to the 
effect of these abandonments; and whether, after there has 
been au express abandonment, the oide^ of removal could 
he considered us valjd and conclusive with reference to tlie 
settlement; and that the Court has said that it was conclu¬ 
sive, because the party had abandoned ; and consequently that 

(a) 12 Ka»t, 3<ii. 
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there was no necessity of appeal after abandonment. It is 1833, 
said that the respondents might go and enter continuances TheKujG 
until the pauper’s husband is discharged and becomes purged justices 
of his disqualification. Cut bono ?—for if the respondents of 
once abandoned the order of removal, finding that they had Norfolk. 
not sufficient materials to support it, the case is to be con¬ 
sidered as if no order had been made; and therefore they 
remain in the same situation with reference to the settle¬ 
ment as if the continuances were entered until the man 
could be discharged. And indeed it is more beneficial to 
the appellant parish that continuances should not be en¬ 
tered, because they would have the burthen of maintaining 
the paupers uutil the witness was qualified; whereas, by 
wailing until the man was in a condition to be examined, 
the question might then be immediately heard and decided, 
when the Quarter Sessions might have a power ultimately 
of awarding costs and re-imbursing the appellants for all 
the cxpcnccs they have incurred. Undoubtedly the respon¬ 
dents ought to have borne the expcnce incurred by the 
appellants up to the time when they gave notice of 
abandoning the order; and if an application had been made 
to the Sessions for those cxpences, I caunot but believe 
tliatt the Justices would have made an order for that purpose. 

I think, however, that wc should be going beyond our duty 
if we were to grant a mandamus in this case; and therefore 
the rule must be discharged. 

Best, J.—I think we should be deserting our duty, and 
departing from that principle upon which this Court grants 
a mandamus , if we W’ere to make tins rule absolute.* Hie 
principle upon which this high prerogative is used by the 
Court, is only to prevent the failure of justice. 1 think that 
if we were to grant the writ in this case, we should be 
promoting a failure of justice. The Sessions have wisely 
exercised the discretion vested in them; and it appears to 
pie that, after the appellants are told by the respondents 
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that they mean to abandon the order, the appellants ought 
not to have gone on with the appeal, thereby increasing 
those expences which are so loudly and so justly complained 
of in the discussion of settlement cases. Acting upon prin¬ 
ciple, I think this is a case in which we ought not to 
interfere. 


Rule discharged, but without costs (a). 


(a) Vide Rtx v. IJanrhyid, Burr. 8. C. 658. and Chaltmry v. Chipping 
Faringdon, 2 Salk. 488. 


Thursday, The KlNG r. GEORGE I .AW It. 

January 3 }. 

The office of Will I A MS, J. last Term obtained a rule, calling 

constable be- , r . , , 

iny a burthen- u P°n the defendant to shew cause why a writ of quo uar- 

thiTcourt will ranto should not issue to compel him to shew by what au- 

not put a per- tliority he executed the office of constable of the township 
son de facto • 

elected, and of Aylesbury, in the county of Lancaster ,* and 
■wont in by 
the court-lect, 

of ^^bewingby Cross, Scrjt. now shewed cause against the rule. ITie 

anthority ^ question in this case is, whether the defendant has been 
elected to his office of constable by proper and competent 
electors. 


office, at the 
relation of a 
different body 
of persons 
claiming the 
right of elec¬ 
tion, where 
those persons 
do not shew 
an immemorial 
custom in their 
body to elect. 


It is not disputed that he was in fact elected 
that he took the necessary oath of office—and that having so 
done, he was compellable to serve; for it is quite clear, 
that having been elected and sworn in, his refusing to serve 
would have rendered him guilty of an offence, for which he 
would have been liable to be indicted and fined, lint this 
questieffi is one which cannot now be raised; for upon a 
similar application only last Term, in the case of tiie con¬ 
stable of Oldham , the Court said, that as the office was one 
of burthen and responsibility, aud conferred no privileges 
or emoluments upon the party, they would not, under such 
circumstances, call upon him to argue his right. It seems, 
that in this township there are two separate bodies which 
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claim the right to elect the constables, and the present ap- 
plication is an attempt to decide this disputed claim at the 
ezpence and trouble of the defendant. The defendant was 
elected at die court-leet by a jury, and sworn in before the 
steward of the Court; and it is objected that he ought to 
have been elected at the General Town Meeting. Upon 
general principles, and according to die prevalence of usage, 
die court-leet has the power of electing constables; and the 
case of The King v. Barnard (a) is directly in support of 
that proposition. At the General Town Meeting another 
individual was nominated and chosen; but he was never 
sworn in: and if it was wished to tiy the question of the 
right of election, the proper application would have been 
for a mandamus to compel the steward of the court-leet to 
swear in the person elected at the General Town Meeting. 
This principle is clearly laid down in the case of The King 
v. Goudge(b). The prima facie right of election is in the 
court-leet; the defendant was elected by the jury of that 
court, and was sworn in by their proper officer: being thus 
elected, he was compellable to serve ; and unless immemo¬ 
rial usage can be shewn of a right in the Town Meeting to 
elect, the defendant having been chosen to a laborious and 
burthensome office, should not be called upon, at his own 
personal trouble and expence, to argue his right to execute 
that office. 


ms. 

The Kina 
e. 

Lou. 


J. Williams, contrd, being asked by the Court whether 
he was in a condition to prove an immemorial custom for 
the Town Meeting to elect a constable, and for the court- 
leet to accept and to swear in the person so elected, and 
answering in the negative, 

Bayi.ey, J. (c) said—It may be a vejy proper subject of 
inquiry, whether the court-leet does or does not possess the 

(«) I LH. Raja. 9*. (c) Jbbntt, C. J. a»«t N&oyd, J. 

(*) $tra. ISIS. ware absent. 
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right to elect a constable independently of the inhabitants 
assembled in a General Town Meeting; but 1 think that 
question cannot properly be raised before us by the present 
application. There is no sort of evidence produced before 
us now of an immemorial custom for the inhabitants to 
elect, and for the court-lect to accept the person by them 
elected, and, in the absence of such evidence, it would be 
going a great deal too far for us to presume the existence of 
such a custom. We are indeed bound to presume the con- 
trary here ; and doing so, we are bound to adopt a rule in 
this case, which may be considered as a precedent, and may 
prevent a renewal of similar applications. The office of 
constable is a burthensome office, and the individual elected 
is bound under a penalty for contempt to serve; anti there¬ 
fore f think we ought not to call upon him to shew by what 
authority he does serve, at least until evidence is produced 
before us by the relators to prove that authority insufficient. 


Best, J.— I am altogether of the same opinion. The 
defendant has been, whether rightly or not, dc facto elected 
to a burthensome office, which he could not refuse to accept 
and execute without exposing himself to serious conse¬ 
quences. Without proof that his election was bad, we can¬ 
not presume it to be so; and it would be a great hardship, 
under such circumstances, to call upon him to support his 
claim to an office which he is compelled to execute. I 
think this rule must be discharged. 


Rule discharged. 
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Tapley v. Battine (a). 

Holt moved for a rule to shew cause why the de¬ 
fendant, a prisoner in the custody of the Marshal of the 
Marshalsea, in execution for debt, should not be discharged 
out of custody, on the ground that he was privileged from 
arrest by virtue of his appointment as one of the gentlemen 
of the King’s Privy Chamber. It appeared from tfce de¬ 
fendant’s affidavit that he had immediately after the accession 
of his present Majesty, been re-appointed by the Lord 
Chamberlain, and admitted a gentleman of his Majesty’s 
most honourable Privy Chamber in ordinary, and that since 
liis arrest having applied in vain to the Lord Chancellor and 
the Lord Chamberlain for a writ of privilege, he was com¬ 
pelled to apply to this Court for relief. That he had at¬ 
tended his Majesty at his Coronation pursuant to a summons 
to that effect, and was entitled to certain fees in consequence 
of that service, and that he was at all times liable to per¬ 
sonal attendance and service in the palace. It was therefore 
clear that the defendant was in fact a menial servant of his 


1822 . 

Thursday, 
January 81. 


The Court re¬ 
fused to dis¬ 
charge a pri¬ 
soner in execu¬ 
tion for debt, 
claiming privi¬ 
lege from ar¬ 
rest, on the 
ground that he 
was one of the 
gentlemen of , 
tiie King’s 
Privy Cham¬ 
ber, it appear¬ 
ing that the 
defendant was 
not a menial 
servant, had 
no stated du¬ 
ties to per¬ 
form, received 
no fees in vir¬ 
tue of bis of¬ 
fice, and bad 
no writ of pri¬ 
vilege. 


Majesty; that he had duties to perform in that character, to 
tlie discharge of which he was at any moment liable to be 
.summoned, and that it was absolutely necessary both to the 
convenience and dignity of his Majesty, and to the main¬ 
tenance of the defendant’s rights that he should be privi¬ 
leged from arrest. He referred to Luntley v. Battine (b). 
King v. Foster (c), Bartlett v. Ilebbes (d), and Barrington v. 
Fenables (c). 


Bay ley, J. (f )—The defendant’s affidavit is extremely 


(«) Vide Luntley v. Ihttinc, 9 B. 
& A. where the Court refused 
to discharge the same defendant, 
leaving him to his remedy by writ 
of privilege. 


(6) 2 B. A. 234. 

(c) 9 Taunt. 167. 

(d) S T. R. 636. 

<c) 1 Keb. 137. 

(/) Abbott, C. J. ami Jlolroyd, J. 
were absent. 
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loose and defective, and seems to me quite insufficient to 
support the application made in his behalf. He should have 
shewn us, if he could, that he had real and actual duties to 
perform, connected with his office, and that he was posi¬ 
tively obliged to attend his Majesty in the discharge of those 
duties. The only occasion on which he states that he ever 
attended his Majesty was at the Coronation, when he was 
summoned, but not commanded to attend, and even then it 
does not appear that he was compelled to go, but that he 
received a summons to attend in common with all persons 
who, from their offices or situations, were privileged to take 
a part in that ceremony. This can hardly be considered as 
constituting him a servant at all, much less a menial servant. 
But independently of this, I think this point has been com¬ 
pletely settled in the case of Luntley v. Bat tine, the note 
to which case, containing the proclamation issued at the ac¬ 
cession of his late Majesty, clearly shews that the privilege 
claimed by the defendant was allowed only to the King’s 
“ servants in ordinary w'ith fee, in regard of their constant 
attendance upon his Majesty’s person.” But even if the 
defendant had brought himself within that description, he 
would have no right to claim the privilege for himself; it 
can only be claimed by the King, as necessary to him for his 
personal state and dignity. 1 am therefore of opinion that 
the defendant has no title to the relief he seeks, and that it 
would be extremely improper for the Court to interfere in 
such a matter. 


Best, J. concurred. 


Rule refused. 
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Doc, on the Demise of Thomas Nethercote v. 
Francis Bartle. 


1822 . 


Friday, 

February!. 


Ejectment fo recover the possession of ten acres A. being seised 

and a half of arable land, situate in the parish of Soham, tain "specific r " 

in the county of Cambridge, three acres, part thereof, being parish oflsf, 

copyhold of the manor of Mildenhall, and the residue free- settled the 
1 . same “ to the 

hold. At die trial before Dallas, C. J. at the last Stftniner use of himself 

Assizes for Cambridgeshire, the jury found a verdict for the binder "to his 

plaintiff, subject to the opinion of the Court on the follow- 


mg case: 


Thomas Nethercote, the great uncle of the lessor of the 


the issue of his 
body, begotten 
on the body of 
his wife, and 
remainder to 


plaintiff, being seised in fee-simple of six acres and a half, ,lis H« irs f or 
1 r . ever,” and 

part of the freehold lands sought to be recovered in this some years 

action, by indenture, bearing date the 2d October, 1741, mad^hh^wiil, 

settled the same to the use of himself for life, with re- 

tuainder to the use of Maru, his wife, for life, remainder to “ all those my 

, • , , . i 1 freehold and 

the use of the heirs of Ins body, on the body of the said copyhold 

Mary to be begotten, remainder to the use of his heirs for whatsoever, of 

ever. After this settlement, the remaining acre of freehold which Tam now 

descended to the said Thomas Nethercote, in fee-simple, diate posses- 

The said Thomas Nethercote, on the 19th of February, bdng ,y jn B the* 

1758, (being then in possession of the said six and a half ^htTofs^nd 

acres under the said settlement, and also of other land in the -F-^and either 

same parish, of which he was seised in fee), made his will county of c., 

and also aU my 
reversionary es¬ 
tate and interest expectant on the death of Af. N. my mother, of and in certain other 
freehold and copyhold messuages, lands, &c. situate in the same parishes,” and then 
gave the same estates to his only daughter in fee, concluding with a residuary clause, 
“ and all and singular other my real and personal estate whatsoever and wheresoever, 
after and subject to the payment of my funeral expences, and just debts, I give, devise, 
and bequeath unto mv said loving wife, Af. N. her heirs, &c.—Held, that the settled 
lands above mentioned, of which the testator waa in possession at the time of his death, 
passed under this devise to the heir at law of ex parte materna, and that the will was not 
controlled by the residuary clause. 

The statute 55 Geo. S. c. 192, “An act to remove certain difficulties in the disposi¬ 
tion of copyhold estates by will," extends only to supply surrenders in form, but not sur¬ 
renders in substance . Therefore where nfeme covert omitted to surrender to the use of her 
will, held, that the case was not within that statute. 
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heir according to the custom of the manor of Mildenhall, of 
Mrs. Young. With respect to the one acre of freehold which 
descended to Thomas Nethercote, after the settlement of 
1741, there was no question. The question for the opinion 
of the Court as to the other six and a half acres of freehold, 
is, whether they were included in the particular devise in the 
will of Thomas Nethercote, and passed under that devise to 
his wife for life, and after her decease, to his daughter in fee f 
And as to the copyholds, whether by virtue of the act of 
55 Geo. 3. c. 192 , the will of Mrs. Young is effectual to pass 
them, though there had been no surrender to the use 
thereof. 


B. Andrews for the lessor of the plaintiff. As to the 
freehold lauds in question, they clearly pass to the plaintiff 
under the will of Thomas Nethercote, by the particular 
devise therein contained, and arc not affected by the resi¬ 
duary clause, so as to give them to the defendant. This is 
not a question between devisee and heir at law, and there¬ 
fore every word of the will is to have its full meaning and 
practical effect. If the words aie sufficiently clear and in¬ 
telligible, the Court wii! art upon them in giving effect to 
the plain intention of the testator. Can it be doubted when 
he says, “ 1 give, devise, and bequeath all the lands of 
which I am now in the immediate possession, lying and being 
in the parishes of Soham and I'ordham,” that he intended to 
give every acre of land he had in those parishes i Without the 
settlement of 1741, there would be no question in this case, 
because the testator was not the less in possession at the 
time he made his will than he was before. It will not be 
denied that the reversion will pass under the devise itself. 
Spendlove v. Glover (a). The Attorney-General v. Fyor{b). 
Admitting this to be the rule of law generally, it may, per¬ 
haps, be said that this rule docs not apply to this particular 


(a) 4 Bro. C. C. 336,. 


(6) 8 Ve*. 256. 
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case, because the testator mentions his u reversionary in¬ 
terest.” To that there are two answers; first, the testator 
was in a very different situation with respect to those lands 
which the plaintiff is claiming, and those in which he had 
the reversionary interest; for, with respect to the one he 
was in the absolute possession, but not so of the other: 
and the description he has given of the one, is not appli¬ 
cable to the other. And, second, such an argument can give 
the defendant no benefit, because, suppose the testator to have 
been perfectly well acquainted with the technical iribde of 
devising a reversionary estate, still, under one clause or the 
other of the will, this reversion must have passed by a de¬ 
vise of the lands themselves. It is evident that the testator 
must have forgotten the settlement of 1741, and thought he 
had more thau a reversionary interest, or being aware of his 
exact interest, he thought the description he had used the 
best. It cannot be contended that there is any inconsistency 
between the will and the settlement, for all that the testator 
declares by his will is, that his estates shall go in the same 
course of limitation as they would have done by the settle¬ 
ment. lie was tenant for life, remainder to his wife for life, 
remainder to the heirs of his body, begotten ou the body of 
his wife, and remainder to his heirs for ever. The will does 
no more in effect than declare what has already been declared 
in the settlement, and there is no inconsistency in that. If it 
is contended that the will is inconsistent with itself, no doubt 
those cases will be cited where a reversionary interest was 
held not to be included under the general words of a will; 
but those cases are very distinguishable from this, for in this 
the words are mere general residuary words, and cannot con- 
troul the specific devise previously mentioned. As to the 
copyhold lauds there is no difficulty in the will; for they 
will clearly pass under the words, “ all lands in possession.” 
The word possession is plain and intelligible, and must be 
construed in like manner as the word elsewhere, which, in 
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the case of Chester v. C7 ester {a). Mas said to be the most 
significant, sensible, and comprehensive Mord that could 
be used for the purpose of describing the lands, and was 
equivalent to naming them; and that it Mould be of the 
most dangerous consequence under the pretence of constru¬ 
ing the will, and assisting the testator’s intention to reject 
a word so material to be made use of for the sake of brevity 
and security. The residuary clause, nhich speaks of sub¬ 
jecting the lauds under devise to the payment of debts, is 
vague'and uncertain. If the Court can see that the testator 
meant to pass his freehold land by the specific devise in the 
first clause of die M ill, they m ill at once come to that con¬ 
clusion, M'ithout regard to any insensible or impertinent 
matter which may have been introduced, } Vet by v. If e/by(h). 
Then as to the question, nhethcr the Mill of Mrs. Young 
is effectual to puss the estates without a surrender to tiie use 
thereof, depends upon the construction which the Court 
will put upon 55 Geo. 3. c. 192. It is evident, from the 
whulu scope of that statute, that all which the legislature 
aimed at, was to supply a surrender, which had been omitted 
from ignorance or inadvertauce; to supply a surrender u here 
it is mere matter of form, and not of substance. The ex¬ 
amination of a feme sole apart from her husband, when she 
surrenders to the use of her will, is necessary to give validity 
to her will, and therefore such a surrender is not a matter of 
form. Looking to the policy of the law with respect to 
feme coverts, the Court will not put such an interpretation 
upon this statute as Mill give an entirely new poM'cr, unless 
they find it so expressly declared by the legislature in a posi¬ 
tive enactment. Nothing of that kind is declared, and 
therefore upon this question also the plaintiff is entitled 
to judgment. He referred on this point to George v. 
- (c), and l)oe v. Thornhill (d). 


(«}3P. Wins. 61. (b)t Vc». jtin. 194. (c)Amb. 6*7. (</; Bl. 6*7. 
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Dover, coutrA. Undoubtedly the whole of the testator's 
will is to be taken together, but the words of it are to be 
understood in their legal sense, unless a contrary intention 
appears. This rule applies equally in a Court of law as in 
equity (a). Now in this will there is great ambiguity; for 
in the same sentence the testator gives all the lands situated 
in the parishes of Soham and Fordham, in his immediate 
possession, and also certain reversionary estates in the same 
parishes, which were in the occupation of his mother. He 
uses the word “ possession" in a legal sense, as apjflicablc 
to his reversionary interest in his mother’s lands, of which 
he was not then in possession. He has therefore given an 
improper description of his property. There is a vast dif¬ 
ference between estates vested in possession, and those 
vested in interest. The testator had a vested interest, but 
he was possessed only of a life estate. All doubt upon this is 
removed by referring to the settlement of 1741. The tes¬ 
tator must have been aware of this, for in the same clause 
of his will, if he had intended to devise the reversion, lie 
would have done so in terms, and not have left it to be ex¬ 
pressed by the word intereai. The testator was in the legal 
possession of other freehold property in the same parishes, 
and therefore the will would not apply to any reversionary 
property, of which he was in the legal sense in possession. 
There is great incongruity between the settlement and the 
will; by the former, the wife had a settled estate for life, and 
then the testator gives it to her over again by the latter. 
The case of Chester v. Chester (6), arose not upon any doubt 
of the specific devise, but upon the residuary clause itself, 
and therefore no argument can be derived from it in favour 
of the plaintiff. Residuary clauses are to receive a liberal 
construction, as has been held in Glover v. Spendiove ('<*), 
and many other cases. Supposing then, the Court should 


1822. 

Doe 

v. 

Barth. 


(oi) Salk. 3B.». 0>) * !’• «'«"*• < 51 - 

(c) 4 llro. C. C. KdrnN c«l. S.Vrt, where the eases aie collected a* to 
the etteet of residuary clauses. 
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be of opinion that this particular estate did not pass to the 
defendant under the particular devise, the words contained 
in the residuary clause are sufficient to carry it. It is in¬ 
cumbent on the plaintiff to make out that the reversion 
passed to him under the particular devise. This he has not 
done. The whole course of the argument on the other side 
depends upon the construction to be put upon the words 
“ now in my possession,” words which are evidently used in 
the popular, and not to be construed in the legal sense. So 
far from these words being favourable to the plaintiff’s case, 
they are decidedly in favour of the construction put upon 
the will on behalf of the defendant. His case depends upon 
these very words. There is uothiug on the face of the will 
which excludes this specific devise from the operation of the 
residuary clause. If so, the residuary clause, is quite suf¬ 
ficient to pass it; and it lies upon the plaintiff to shew that 
there is something else upon which that clause can operate. 
Upon these grounds the defendant is entitled to judgment 
upon the first question. As to the second, the case conies 
clearly within the general words of the statute 55 Geo. 3. 
c. l‘J‘2. The words of the preamble are as general as pos- 
sible. Of course the statute refers to such surrenders as 
would be effectual, and if the surrender in this case had been 
made, there is no reason to say that it would not have been 
effectual if made conformable to the custom of this particu¬ 
lar manor. The act lays down one general rule in all tes¬ 
tamentary cases, and as there is nothing in this case to take 
it out of that general rule, the omission to surrender, which 
is matter of form, is supplied by the statute. He referred 
to Taylor v. Philips (a), and Compton v. Collin son ( b ). 


Jl. Andrews , in reply, was directed by the Court to con¬ 
fine his attention to t{ie first question. He contended that 
the word possession, used by the testator in his will, was well 


(<t) l Ves. sen. 529. 


(ft) 1 H. Bl. SM. 
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applied iu a legal sense, both to the lands actually in posses¬ 
sion, and to those to which he was entitled in reversion, and 
that in that sense only did he seek to apply his argument 
* to these estates. It was not incumbent on the plaintiff to 
shew that the residuary clause applied to any other property; 
it was quite sufficient to shew that the specific devise applied 
to the estate now in question. No doubt the residuary 
clause was quite sufficient to pass those estates, but his 
argument was, that they were included in the first clause of 
the will; and therefore he prayed judgment for the plaintiff. 
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Abbott, C. J.—I am of opinion that the lessor of the 
plaiutiff is entitled to recover both the freehold and copy- 
hold lands in question. The question as to the freehold 
property depends upon the construction we are to put upon 
the words of this particular will; but the question which 
relates to the copyhold, is one of general and extensive im¬ 
portance. Now as to the freehold land, the words of the 
particular clause of the will are these:—“ 1 give, devise, 
and bequeath unto Mari/, my loving wife, all those my free¬ 
hold and copyhold lands, tenements, and hereditaments 
whatsoever, of which 1 am now iu the immediate possession, 
lying and being in the several parishes of Soham and Ford- 
ham, and cither of them, in the county of Cambridge afore¬ 
said.” I am quite satisfied that the words' there used are 
sufficiently explicit in themselves to describe and to com¬ 
prise the land in question. Nobody, I think, can doubt 
that those words arc sufficient to comprise aud to describe 
these lands, if the person designated to take had not been 
the person who would take without them ; and it does not 
seem to me that the words of description are to receive a 
different interpretation on account of the character of the 
person to whom the bequest is made. I have no doubt, 
indeed I am quite clear, in my own mind, as to die effect 
of that particular clause of the will. 1 am not so clear 
that the testator did not intend .to convey a different mean- 
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ing; I will not say whether he did or did not; but 1 am of 
opinion, adhering strictly to the language of the will, and 
being uncertain whether the testator did or did not really 
mean to convey that meaning, that we ought to give effect 
to these clear and unambiguous words. The question as to 
the copyhold land, is one of general and extensive import. 
I agree with the argument urged on the part of the defend¬ 
ants, that the words of the 55 Geo. 3. c. 192, may be con¬ 
sidered large enough to comprise the present case; but 
althohgh the words of the foregoing part of the statute are 
large enough for that purpose, it does not follow that it is 
necessarily comprised within then!. It is laid down by Lord 
Chief Baron Gomyn, as one rule in the construction of acts 
of parliament, “ that if a case be out of the mischief in¬ 
tended to be remedied by the statute, it shall be considered 
to be out of the purview, although it may be within the 
words;” and I am quite satisfied that this case is out of the 
mischief intended to be remedied by this statute. The sta¬ 
tute recites, “ That by the customs of certain manors, copy- 
hold estates of such manors pass by the last will and testa¬ 
ment of the copyhold tenants thereof, declaring the 
uses of surrenders made for that purpose.” Then it goes 
cm, “ and whereas much intonvenieucc has arisen from the 
necessity of making such surrenders; be it therefore enact¬ 
ed, that in all cases where, by die custom of any manor in 
England or Ireland, any copyhold tenant of such manor 
may, by bis or her last will and testament, dispose of, or 
appoint bis or her copyhold tenements, the same having 
been surrendered to such uses as should be declared by 
such last will and testament, every disposition or charge 
made or to be made by any such last will and testament by 
any person who shall die after the passing of this act of any 
such copyhold tenements, or of any right, title, or interest 
in or to the same, shall be as valid and effectual, to all in¬ 
tents and purposes, although no surrender shall have been 
made to the use of the last jvill and testament of such per- 
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son, as the same would have been if a surrender had been 
made to the use of such will.” This enactment is to pre¬ 
vent the inconveniences found to arise from the necessity of 
making surrenders. No case has been cited in which any 
inconvenience has been found to arise from the necessity 
of requiring a surrender, in order to give effect to the will' 
of a feme covert. Such a surrender is required by the cus¬ 
tom of this manor, and no prejudice or inconvenience has 
been found to arise from it. Now it appears to me, that 
the object of this statute was to prevent any inconvenience 
arising from an omission to do an act which was mere 
matter of form and circumstance; as in the case of a 
surrender by an adult legally capacitated to make a surren¬ 
der, but who from mere omission or neglect did not sur¬ 
render to the uses of his will, and thereby subjected par¬ 
ties to inconvenience after his death. It was to remedy the 
inconvenience arising from the omission of such an act, 
being merely a matter of form, that the legislature had in 
contemplation, and nothing more. But it seems to me, 
that if we were to extend the provisions of this statute to 
a case like the present, instead of any inconvenience being 
remedied, we should be introducing very great mischief, and 
establishing a precedent, pregnant with tlic most serious 
consequences. 1 have always considered the necessity of 
submitting a married woman to examination by the steward 
of the manor, as a necessity of paramount importance. 
The case finds that by the custom of this manor, such an 
examination, separate and apart from her husband, is ne¬ 
cessary. The policy of the law in requiring this separate 
examination of a married woman when she surrenders to the 
use of her will, is to prevent the w ife from making an im¬ 
provident will under the control of her husband. That 
protection of a married woman is not so necessary in the 
case of a will, as in that of an immediate sale; for in the 
latter the wife is depriving herself of all means of future 
•xisteuce; but iu the former she is not depriving herself of 
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any thing but of the power of giving the estate to whom 
she pleases. The necessity in that case is certainly not so 
great; but still she is entitled to the benefit of that protec¬ 
tion, lest she should be induced by the control of the. 
husband to make an improvident will, giving her property 
away perhaps from her own near relations to him, or to 
persons connected with him. If we were to put such a 
construction on this statute as would deprive the married 
woman of that great protection which the law throws around 
her in cases of freehold property, and by the custom of this 
manor, and of many other manors, is thrown around her in 
cases of surrender of copyhold, instead of remedying any 
inconvenience which it was the object of this statute to 
remove, we should be introducing a very great inconveni¬ 
ence; and therefore I am of opinion, that although this 
case may be within the words of the statute, yet according 
to Lord Chief Baron Cornyn, not being within* the mischief, 
it is not within the purv iew. 

Bay lev, J.—I am of the same opinion. Where the 
words of a will are sufficient to comprehend the property 
which a plaintiff claims, and where he has made out that 
there are words sufficiently large for that purpose, the pro¬ 
perty will pass, unless the opposite party can shew by other 
parts of the will that then; was an intention that the pro¬ 
perty should not pass. The onus in the first instance lies 
upon the devisee; but when he has made out that there arc 
sufficient words to pass the property, the onus is reversed, 
in this case the testator devises by his will, “ all those mv 
freehold and copyhold lands, tenements, and hereditaments 
whatsoever, of which I am now in the immediate posses¬ 
sion, lying and being in the several parishes of Soham and 
l'ordham, and either of them in the county of Cambridge” 
Now, at the time when he made his will, he was in the 
immediate possession of certain lands of which lie was 
seised in fee-simple, and he was in the immediate possession 
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also of certain other lands of which he was seised for life, 
with a reversion to himself in fee, expectant upon the death 
of his mother. He was then in the immediate possession 
of the latter as well as the former lands. Why then he 
uses words sufficiently large to include the property in ques¬ 
tion, unless from his situation with reference to that pro¬ 
perty, or from words which he has used in other parts of 
his will, it appears that it was not his intention to pass that 
property. It is contended, on two grounds, that this pro¬ 
perty will not pass; first, because the testator gives it to 
his wife for life, with remainder to his daughter in fee; and, 
second, because before that time this was settled property 
on the wife with an estate for life, remainder to the daughter, 
who would take an estate tail in reversion by descent, if 
there should be no other issue; and therefore that the will 
with reference to that property was inoperative in its dis¬ 
position, both as to wife and daughter. But there are many 
instances in which a testator gives a second time the same 
projKirty by specific disposition to those persons who are 
entitled to it by previous settlement; and I know of no in¬ 
stance in which the circumstance of the property, being 
previously settled upon the devisee, takes away that pro¬ 
perty from the operation of the specific devise, which was 
sufficiently large to comprehend it. If there had been 'any 
case of that description, I should have been willing in this 
particular case to follow the precedent. But l think we are 
not at liberty to make a precedent, and to conclude that 
because the testator gave to the parties what they would 
have taken just as effectually as if he had not so given it, 
will prevent the operation of the devise, when there are 
words sufficiently large to comprehend the estate in ques¬ 
tion. Then, as to the residuary clause, it seems to me, 
looking at the whole frame of the will, that the testator was 
not referring to the property in questiou in that clause, but 
was probably using general words, because nothing known 
or unknown to which he uiiglu have a title would be under 
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the operation of the general words in the preceding part of 
his will. He described in the early part of the will the 
reversionary interest which he had upon the death of his 
mother, and he uses specific words applicable to that pro¬ 
perty. If he had meant by the residuary clause to pass any 
specific property, he would have specifically named it; but 
it is evident that he had no specific property in his contem¬ 
plation at the time he framed the residuary clause. Sup¬ 
pose tjiere had been no residuary clause in die will, then 
die property would clearly pass by the previous devise; and 
I know of no instance in which such general words in a 
residuary clause have been held to limit and control the 
operation of the preceding devise. Upon the other ques¬ 
tion I have no doubt. The statute in its enacting part 
refers in very general words to prior inconveniences arising 
from the want of surrenders ; but 1 have no doubt it refers 
to those inconveniences arising from those surrenders which 
are matters of form, and form only; and that the legislature 
meant to supply the defect of that which was mere matter 
of form, but not that which was clearly matter of sub¬ 
stance. I am quite satisfied that a surrender by a feme 
covert, or by an infant, where the custom of the manor 
requires a surrender on his attaining the age of discretion, 
are instances of special and substantial surrenders, which it 
was not the intention of the legislature to supply by this 
act of parliament; and that it was not meant to take away 
that protection which is afforded in such cases by the exa¬ 
mination to which the parties are subjected by the steward 
of the manor. When the duties of a steward are faithfully 
discharged, he will take care that no feme covert passes 
an estate or surrender to the use of her will, without pre¬ 
viously apprising her of the consequences of her act. I think 
die words of die preamble of this act clearly do not import 
that it was the intention of the legislature to take away such 
protection, mid therefore I am clearly of opinion that the 
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lessor of the plaintiff is entitled to both descriptions of 
property. 

Holboyd, J.—I have no doubt that the testator had in 
his contemplation, not only the lands of which he was in 
the actual possession, but likewise the lands of which he 
was not in the actual possession, and having both in con¬ 
templation, he makes use of words applicable to each. 
This will is not inconsistent with the previous settlement, 
and there is no reason why the former should not take effect, 
though the latter would, by operation of law, give the 
estate to the same party, if there had been no will. The 
words being clear and explicit, they cannot be controlled by 
mere conjecture and surmise, and therefore we are bound to 
give effect to the apparent meaning of the will, which clearly 
is to include the freehold in question. Upon die second 
point, it seems to me that the statute only meant to do away 
that which was mere matter of form, and not to dispense 
with surrenders, which are in substance necessary, and where 
an examination of the party surrendering is material to give 
validity to the surrender. It could never be in the contem¬ 
plation of the legislature to take away the protection of the 
law from a. feme covert, and expose her, perhaps, to the im¬ 
proper influence of a husband in the disposition of her pro¬ 
perty. Surrenders in form, and not surrenders in substance, 
were intended to be supplied by this act, and it never meant 
to do away with the necessity of examining a feme covert 
surrendering to the use of her will. Now, suppose in this 
instance the steward of the manor, contrary to his duty, had 
taken a surrender from the husband and wife, without ex¬ 
amining the wife apart, in my opinion notliing would have 
passed under her will. The legislature, therefore, could 
never mean to take away the separate examination necessary 
to give effect to the will of a feme covert, by a surrender. 
On these grounds, 1 think the plaintiff entitled to judg¬ 
ment. 
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Best, J.—I am also of opinion with the plaintiff on 
both points. The first clause of this will being perfectly 
intelligible and sufficiently comprehensive to include this 
freehold property, I think we ought not to narrow it down 
by any extraneous circumstances which might frustrate the 
intention of the testator. The residuary clause can in no 
degree affect the previous devise; and it was probably in¬ 
troduced for greater caution by the attorney, not with a 
view to control the preceding specific dispositions, but in 
order that the testator might not die intestate with regard to 
any other property which might possibly have been omitted 
in the disposition of his estate, and which he had not spe¬ 
cifically devised. On the other point I perfectly concur 
with the rest of the Court. The legislature clearly meant 
to supply a formal surrender, but not a substantial one. 
They never could mean to dispense with the necessity of 
examining a Jeme covert in order to protect her against the 
undue influence of her husband. The examination of a 
feme covert is matter of substance; and the act means only 
to supply matter of form. As well might we dispense with 
three witnesses to a will of lands, as with the examination 
of a feme covert, upon a surrender to the use of her will; 
for one is as much a matter of substance as the other. No 
case is to be found even in a Court of Equity in which a 
surrender has been supplied to give validity to the will of a 
feme covert ; and therefore it is impossible to dispense with 
so essential circumstance. 1 think we should be contraven¬ 
ing the intention of the legislature, if we were to hold that 
this act intended to supply a surrender in this case. 


The postea was ordered to be delivered 
to the lessor of the plaintiff. 
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Els EE v. Smith (in Error). Friday. 

. February 1. 

Tills was a writ of error from the Common Picas. The Falsely, mali- 
declaration was in case. The first count alleged “ that the ^^Viout any 
plaintiff in error went and appeared before a J usticc of- the probable 

14 . CLIUM', pro- 

county of Essex, and falsely, maliciously, and without any curing the 
probable cause, made a complaint on oath, that he had j usti. o to 
reason to suspec t that several trees, or parts of trees, had 
been stolen from the King’s Forest of Ilainanlt, and that picluml the 

. person of A. 

they were c arried to the premises of John Smith (defendant on suspic ion of 

in error), car]tenter, of Chigucfl Iiozc, and were there con- {j/H-H/v caus- 

cealed ; and tliat he therefore praved a search warrant to *"r bl ' f r . e " 

examine the premises of him the said J. S. • and tliat the searched, and 

plaintiff afterwards falsely, Sic. caused and procured the j Hi s* i netl^ 1 *i s™ 

said Justice to make and grant his warrant in writing, under g,™jcct 5 of^n 

his hand and seal, directed to the constable of Chigrcell, and 0,1 the 

, . case, uud not 

all other officers of the place, whereby, after reciting that trespass. 

the said John El see had made oath before the Justice that oath tli.e' 1 ;! te- 

he the; said E. had reason to suspect that a quantity of lo t.y i> actually 

1 1 cuniuiimd, is 

oak timber, the property of his Majesty, had been recently «'.-t mre-sary 

1 " * f.i j»*'t:iv 

stolen from the King’s Forest of / lainuult, and that the iu 

said timber had been carried to, and was concealed on or tvaria'it to* 

near the premises of the said J. S., the said Justice required se-.tn.-h the pro 

. . * nii«es alia 

such constables to search the premises of the said J. S., and apprehend the 

that they should bring the said timber, if so found, before pHn" nspoct- 

him the said Justice, together with the body of him the said Hi.MiuuHi'it 

J. S., to be dealt with according to law: and that by virtue !“ s ~ 

’ . P'n.' hi the Ma- 

and under colour of the said warrant, and under pretence stistran- to 

of the execution thereof, the said defendant, together with i' i H,!!\v:'nant, 

one J. IV., a constable, proceeded to a certain place, near the pri-Hui 

to the premises of tlie said J. S., and than aud there the who causes and 
. , , * , „ . , , ... , , . , procures such 

said defendant falsely and maliciously, and without any rca- warrant to is- 

sonablc cause, pointed out to the said constable certain 'doHe^mali-* 

riouslv, and 

without reasonable or probable cause. 
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pieces of wood, then and there lying and being near to the 
said premises of the said plaintiff, to be oak timber, suspected 
to be feloniously stolen from the said forest of Hainault ; and 
the said defendant, under colour aud pretence of said war¬ 
rant, then and there caused and procured the said wood to 
be seized and taken, and kept for the space of twentv-four 
hours without any reasonable or probable cause; and the 
said defendant oil the same day wrongfully and unjustly, 
and- without any reasonable or probable cause whatsoever, 
caused aud procured the said plaintiff to be arrested by his 
body, and imprisoned and kept for the space of twenty- 
four hours, aud caused and procured him to he conveyed 
before the Justice aforesaid, who having heard all that the 
said defendant could say or allege touching and concerning 
the said supposed offence, adjudged and determined that 
the said plaintiff was not guilty of the said supposed offence; 
and the said defendant had not further prosecuted, but had 
deserted and abandoned tlic said complaint, and the prosecu¬ 
tion was wholly ended and determined." The second count 
was more general, alleging, “ that the defendant, without any 
reasonable or probable cause whatsoever, charged the plain¬ 
tiff with a certain offence punishable by law, to wit, that se¬ 
veral trees, or parts of trees, severed from the ground, had 
been feloniously stolen, and that the said plaintiff was guiltv 
of such felony, and upon sucli charge falsely, &r. caused 
him to be imprisoned for twenty-four hours.” The de¬ 
fendant pleaded Not Guilty ; and there was a general ver¬ 
dict and judgment for the plaintiff' for "1)0/. 7s. damages 
and costs. 

Assignment of errors, l.That it is alleged in the first 
count of the declaration, that, by the information laid be¬ 
fore the Justice, the defendant only prayed a search warraut 
to examine the "premises of the plaintiff, and therefore the 
defendant is not liable for the imprisonment of the plaintiff 
under the warrantor the Justice ; 2.That the cause of action 
in the said first count mentioned, describes too generally the 
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mode by which the defendant charged the plaintiff with the 
supposed offence ; 3. That the mode by which the plaintiff 
was discharged or acquitted, is not stated in the said count, 
and no legal determination of the complaint against the 
plaintiff is stated or shewn; 4. That the proper remedy is 
trespass and not case for the supposed causes of action men¬ 
tioned in the declaration; 5. That the complaint alleged in 
the declaration stated a mere suspicion of felony, and not 
a positive oath of an actual felony committed; and there¬ 
fore the Justice was not warranted in issuing the warrant in 
the said declaration mentioned; and if not, then trespass 
was the proper form of action, if any was sustainable against 
the defendant. See. 

Chi tty, for the plaintiff in error. The first and principal 
objection is, that the defendant below was not, uuder the 
circumstances stated on the record, liable to any action in 
any form of proceeding ; and the second, that the form 
of action as well as the pleadings are incorrect; for if the 
injury complained of was committed under colour of a Jus¬ 
tice’s warrant, then the defendant was not liable ; and if it 
was not under colour of the warrant, then the remedy should 
be trespass and not case. With respect to the first objec¬ 
tion, it is clear, that if the Justice had no right upon the 
charge made before him to issue such a warrant, then the 
person making the charge is not liable to any action, and 
the remedy is only against the Justice. Leigh v. JVcbb (a). 
Tempest v. Chamber (/>), and 24 Geo. 2. c. 44. s. G. If a 
magistrate grant a warrant without a proper information 
on oath, the remedy is an action of trespass against him. 
Morgan v. Hughes (r). Now a search warrant cannot be 
granted without a positive oath that a fclonj has been com¬ 
mitted. 2 Hale P.C. 149, 150 and 113. Entick v. Carring- 
ton {d). By statute 22 Geo. 3. c. 58. s. 2. Justices are em- 

(n) 3 F.sp. Hi:,. Cc') « T. K. CC.i. 

(*) l Stark, r. ( d) s Wils. "!»l. 11 Hnrgr. St. Tr. 513. 
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pieces of wood, then and there lying and being near to the 
said premises of the said plaintiff, to be oak timber, suspected 
to be feloniously stolen from the said forest of Hainault ; and 
the said defendant, under colour and pretence of said war¬ 
rant, then and there caused and procured the said wood to 
be seized and taken, and kept for the space of twenty-four 
hours without auy reasonable or probable cause; and the 
said defendant on the same day wrongfully and unjustly, 
and without any reasonable or probable cause whatsoever, 
caused and procured the said plaintiff to be arrested by his 
body, and imprisoned aud kept for the space of twenty- 
four hours, and caused and procured him to be conveyed 
before the Justice aforesaid, who having heard all that the 
said defendant could say or allege touching and concerning 
the said supposed offence, adjudged and determined that 
the said plaintiff was not guilty of the said supposed offence; 
and the said defendant had not further prosecuted, but had 
deserted and abandoned tlie said complaint, and tin: prosecu¬ 
tion was wholly ended and determined.” The second count 
was more general, alleging, “ that the defendant, without auy 
reasonable or probable cause whatsoever, charged the plain¬ 
tiff with a certain offence punishable by law, to wit, that se¬ 
veral trees, or parts of trees, severed from the ground, had 
been feloniously stolen, and that the said plaintiff was guilty 
of such felony, and upon such charge falsely, &c. caused 
him to be imprisoned for twenty-four hours.” The de¬ 
fendant pleaded Not Guilty ; and there was a general ver¬ 
dict and judgment for the plaintiff for 7<30/. 7s. damages 
and costs. 

Assignment of errors, l.That it is alleged in the first 
count of die declaration, that, by the information laid be¬ 
fore fee Justice, fee defendant only prayed a search warrant 
to examine the'premises of the plaintiff, and therefore fee 
defendant is not liable for the imprisonment of the plaintiff 
under the warrant of the Justice; 2. That the cause of artion 
iu the said first couut mentioned, describes too generally the 
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mode by which the defendant charged the plaintiff with the 
supposed offence ; 3. That the mode by which the plaintiff 
was discharged or acquitted, is not stated in the said count, 
and no legal determination of the complaint against the 
plaintiff is stated or shewn; 4. That the proper remedy is 
trespass and not case for the supposed causes of action men¬ 
tioned in the declaration; 5. That the complaint alleged in 
the declaration stated a mere suspicion of felony, and not 
a positive oath of an actual felony committed j and there¬ 
fore the Justice was not warranted in issuing the warrant in 
the said declaration mentioned; and if not, then trespass 
was the proper form of action, if any was sustainable against 
the defendant, Stc. 
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Chitty, for the plaintiff in error. The first and principal 
objection is, that the defendant below was not, under the 
circumstances stated on the record, liable to any action in 
any form of proceeding ; and the second, that the form 
rtf action as well as the pleadings arc incorrect; for if the 
injury complained of was committed under colour of a Jus¬ 
tice’s warrant, then the defendant was not liable; and if it 
was not under colour of the warrant, then the remedy should 
be trespass and not case. With respect to the first objec¬ 
tion, it is clear, that if the Justice had no right upon the 
charge made before him to issue such a warrant, then the 
person making the charge is not liable to any action, and 
the remedy is only against the Justice. Leigh v. IVcbb (a). 
Tempest v. Chamber (A), and 24 Geo. 2. c. 44. s. 6. If a 
magistrate grant a warrant without a proper information 
on oath, the remedy is an action of trespass against him. 
Morgan v. Hughes (c). Now a search warrant cannot be 
granted without a positive oath that a felonj has been com¬ 
mitted. 2 Hale P.C. 149, 160 and 113. Entick v. Carring¬ 
ton (d). By statute 22 Geo. 3. c. 58. s. 2. Justices arc em- 

(e) 2 t. n. ee.». 

(d) 2 Wil*. 291. 1J Hargr. St. Tr. 213. 
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powered, upon oath that there is reason to suspect that stolen 
goods are knowingly concealed in any dwelling-house, to 
grant their warrant to search the same, and the person or per¬ 
sons knowingly concealing such stolen goods, or in whose 
custody the same shall be found, he beiug privy thereto, may 
be brought before the Justice. In the present case, the oath 
made by the defendant before the Justice does not positively 
state that the trees were actually stolen. The defendant 
merely swore that he had reason to suspect that trees or 
parts of trees had been stolen. His oath did not allege 
that the plaintiff had carried away or concealed such trees, 
and the defendant only' prayed a search warrant. The 
defendant therefore is not responsible for the act of the 
magistrate, in adding more to the warrant than was prayed, 
which was merely a search for the trees, and at most the 
warrant ought only to have directed that the person or per¬ 
sons, knowingly concealing or being privy to the stealing 
tbe stolen trees, should be apprehended and brought before 
the Justice. The defendant did not impute to the plaintiff 
that he had concealed the trees; therefore the warrant 
was void; and the magistrate might be liable to au 
action of trespass; but the constable aud the defendant 
were protected from liability by the common law, as well 
as by the statute ■ 24 Geo. 2. c. 44. s. 6. Then, secondly, 
the form of the action is clearly erroneous and mistaken, 
because, as the warrant to arrest the plaintiff was illegal, 
tbe proper remedy was trespass, not case. 11 ill v. Bate¬ 
man {a), Morgan v. Ihighes (6). But, as to the imprison¬ 
ment, it is not alleged in the declaration that that was 
under the warrant, which it was clearly necessary to have 
shewn (c). Thirdly, the second count is too general; for 
it merely alleges, " that the defendant without any reason¬ 
able or probable cause whatsoever, charged the plaintiff 
with a certain offence punishable by law, to wit, that several 
trees, or parts of trees, severed from the ground, had been 

(e) * Bla. Rep. 845. 8 Wits. 291 . 
341. and 368. 


(a) f Stra. T10. 
(A) 8 T. K. 825. 
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feloniously stolen, and that the said plaintiff was guilty of 
such felony, and upon such charge falsely, 8tc. caused him 
to be imprisoned for twenty-four hours. 1 * Now it is not 
shewn in this count that the plaintiff was taken before • 
magistrate, which it is clearly necessary it should, nor that 
he caused him to be apprehended by warrant; and therefore 
it is clear that the declaration should hare been trespass, 
and not case. [The Court were inclined to think that the 
second count was free of objection.] In conclusion, the ver¬ 
dict in this case appears to have been taken for entires da¬ 
mages on the whole declaration, whereas it ought to have been 
taken specially, which was an omission at the trial. The first 
count manifestly proceeds to recover a compensation, as well 
for the imprisonment of his person, and the supposed scandal 
of his character, as for taking w'ood and detaining it for 
twenty-four hours, without reasonable or probable cause. 
It is not stated, either that it was the plaintiff's wood, or 
that it was taken out of his possession. That cause of ac¬ 
tion therefore is not properly charged, and the damages 
being entire, the writ of error is well founded. Planter ’s 
ease (a), Wyatt v. Ffington (6), Bertie v. Pickering (c), 
Pickncy v. Rutland (r/), and Jose v. Mills (e). 
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Wolford, contri, was stopped by the Court. 

Abbott, C. J. — 1 am of opinion that, the judgment m 
this case ought to be affirmed. looking to the whole de¬ 
claration, the inducement and the matters charged in the 
conclusion, it appears to me to be very manifest that the 
plaintiff does not seek damages for the taking of his goods, 
but he seeks damages for the injury done to his reputation 
and the imprisonment of his person; and therefore I think 
the verdict was correctly taken. That disposes of the ob¬ 
jection as to the verdict. As to the other, which is the 

(a) A Rep. 34. (6) 1 Stra. 637. 

<*) 4 liurr. 5153. (d) 5 Sauttd. STS*. (ej 2 Ld. Ksym. 8TO. 



102 


1822. 

Elsee 


v. 

Smith. 


CASES IN THE KING'S BENCH, 

material objection in this case, namely, that this should have 
heen an aetion of trespass, and not of case; that is founded 
on the supposition that the warrant, which the magistrate 
issued for searching the premises and apprehending the 
person of the plaintiff, was illegal. Now if the warrant 
he not illegal and void in its form, and be founded on the 
matter laid before the Justice, and as he, as a Justice of the 
Peace, had authority to grant such a warrant, then the pre¬ 
sort action is proper in its form—for falsely and maliciously 
causing the magistrate to grant a warrant to do the act com¬ 
plained of. When the matter was laid before the Justice, he 
might lawfully aud in die due exercise of his authority grant 
die warrant prayed. What is the charge laid before him i 
That he “ the said John Elsee had reason to suspect that 
several trees, or parts of trees, had been stolen from the 
King’s Forest of Ilainault, and that they were carried to 
the premises of John Smith, carpenter, of Chigtcell 
and were there concealed.” It has been contended, that this 
would not justify the magistrate in issuing the warrant, 
which was afterwards issued, because there is no perfect 
allegation that the offence had been committed, but is only 
put as matter of suspicion. It appears to me, on the au¬ 
thorities cited, speaking generally of the subject-matter, 
they do not contradict the opinion I have formed. I am of 
opinion, that upou a representation to a magistrate, that 
a person has reason to suspect diat his property has been 
stolen, or is concealed in a certain place, the magistrate 
may lawfully issue his warrant to search the place, and 
to bring the occupier or owner before him. It need not be 
a positive and direct averment upon oath that the goods are 
stolen, in order to justify the magistrate in granting his war¬ 
rant. There are many cases in which a cautious man might 
not choose to swear that his property is stolen, nevertheless 
he might have gfeat reason to suspect a particular party, 
and the magistrate would be well warranted in granting his 
search warrant. Suppose the case of a horse, which has 
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been lost by its owner, and it is fottud in the possession of 
another person, the owner in that case might not like to 
take upon himself to swear that the horse lias been stolen; 
for it may have Strayed; but when he finds his horse is con¬ 
cealed in the stable of another person, he may very natu¬ 
rally conclude that it must be stolen, from the circumstance 
of the concealment; and therefore he may very conscienti¬ 
ously swear that he suspects it to have been stolen. If, 
under such circumstances, the magistrate is not authorized 
in issuing his search warrant, it might happen in many pases 
that felonies would go undetected. Therefore, it appears 
to me, that upon such information the Justice has authority 
to issue his search warrant; and, if it is wrongfully issued, 
the party who causes it to be issued must make reparation 
to the person injured. It being alleged in this declaration 
that the defendant falsely and maliciously made a charge 
against the plaintiff, and caused and procured a warrant 
to l>e issued, whereby the plaintiff is apprehended and 
unjustly imprisoned, it seems to me that the action is pro¬ 
perly framed in case, and ought not to be trespass. 

Ha yi.ey, J.—I am of the same opinion. If a party acts 
himself in apprehending another, he may be liable in tres¬ 
pass ; but if he falsely and maliciously, and without any 
probable cause puts the law in motion, that is properly the 
subject of an action on the case. With that all the authori¬ 
ties agree. 'Hie allegation in this case is no more than that 
the defendant did falsely and maliciously, and without pro¬ 
bable cause, put the law in motion against the plaintiff. 
It is alleged, that he made a complaint before the ma¬ 
gistrate, in which he stated he had reason to suspect that 
several trees and parts of trees had been stolen from the 
King’s Forest, and concealed on the premises of the plain¬ 
tiff, and that he falsely and maliciously caused and procured 
the magistrate to issue this particular warrant; which war¬ 
rant slates that the goods were suspected to be carried to. 
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and were concealed on or near the premises of the plaintiff. 
The warrant is so framed in order to meet the possible case, 
that if the trees had been originally carried to the premises, 
they would be removed to some place near them, so as to 
be convenient within the reach of the party who originally 
concealed them. Now if the defendant falsely and malici¬ 
ously procured the warrant to be made out, he caused and 
procured it to be made out in the way alleged. 'I here is 
no positive allegation that the property had been stolen, nor 
need*there be any, to justify the warrant; for I take it to 
be quite clear, that it is not essential, in order, to give the 
magistrate jurisdiction, that the party should take upon 
himself absolutely to swear that a felony is committed; but 
if he states that he has just cause to suspect a particular 
person, and upon that representation a warrant is improperly 
granted, that forms the foundation of an action in case; and 
it does not lie in the mouth of the party so acting to say 
that the warrant is improperly granted. He makes the 
charge, and lie prevails upon the justice to issue his war¬ 
rant ; and, upon that warrant being issued, he has no right 
to say, “ 1 am not liable for the consequences; because, 
true it is, .1 caused and procured the justice to issue his 
warrant, but the charge was not sufficient to authorize the 
justice to do what 1 rcquiihim.” I think that affords 
him no ground of defence. I am of opinion also that 
there is nothing in the other objections. This is the case 
oi a person maliciously and without probable cause putting 
the law into motion; and as that is the proper subject of an 
action on the case, I think there is no error on this record. 


Holroyd, J.—I think there is no error in this case, and 
that the judgment ought to be affirmed. The action is for 
a malicious prosecution, in consequence of which a warrant 
issues. If the warrant issued without due authority on the 
part of the magistrate, that would be trespass in the magis¬ 
trate ; but it by no means follows that it is trespass in the 
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party, who, by laying the information before the magistrate, 
is the cause or instrument on which the magistrate acts in 
granting his warrant. lie lays a statement before the ma¬ 
gistrate of suspicion of the goods being stolen, and that 
they were carried to the premises of the plaintiff and there 
concealed, and he prays a search warrant to examine the 
plaintiff’s premises. He does not, from any thing that ap¬ 
pears on the face of the declaration, pray this specific remedy 
by warrant for the apprehension of the plaintiff. Now, if 
the declaration had stated that the defendant had gone before 
the magistrate and prayed for a search warrant on a specific 
charge of felony, then there might have been some colour 
for arguing that the declaration ought to have been in tres¬ 
pass. it is said that the granting the warrant is the act of 
the magistrate, and that, if any action lies, it is trespass 
against him, and that the party who made the representa¬ 
tion upon which the magistrate acted is not liable. I think 
otherwise. The defendant is answerable in case, for falsely 
and maliciously, and without probable cause, making such 
a representation to the magistrate as induces him to grant 
his warrant. If the warrant was illegal, and the defendant 
lumsclf went with the officer to execute it, that might make 
him a guilty trespasser; but it does not appear to me that 
there was anything illegal in the warrant itself. There is 
nothing in this declaration which will make him a trespasser, 
although he was present when the warrant was executed. 
It is only that he caused and procured the warrant to be 
c,\ecuted, which would he the case, supposing he had by 
the means alleged caused and procured the warrant to be 
executed. On this ground, therefore, I think there is no 
error. I concur with the rest of the Court in thinking that 
there is nothing in the objection as to the inode in which the 
verdict was taken. 
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Best, J.—Was of the same opinion. 

Judgment affirmed. 
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Friday, 
February 1. 


The fir*t count 
of a declara¬ 
tion in cove¬ 
nant by deed to 
abide by an 
award, alleged 
breaches ge¬ 
nerally. that 
the defendant 
did not on re¬ 
quest pay the 
money award¬ 
ed, and de¬ 
layed the ar¬ 
bitrators from 
making their 
award so soon 
as they would 
have done, 
l’lea to this 
count, a revo¬ 
cation by deed 
of the autho¬ 
rity of the ar¬ 
bitrators, be¬ 
fore they made 
their award : 
Held, on de¬ 
murrer, that 
this plea was 
not a confes¬ 
sion of the co¬ 
venant, upon 
which the 
plaintiff was 
entitled to 
judgment. The 
second count 
alleged, “ that 
defendant did, 
before the. 
making of the 
award, hinder 
and prevent 


Marsh, Executor of William Quinlan r. 
Bultkel. 

D ECLARATION in covenant, by deed, to submit to 
arbitration. The first couut stated defendant’s covenant to 
abide by and perfonn the award of two arbitrators named 
in the indenture, or of those two and a third person, to be 
nominated by them, and that defendant would not by affect¬ 
ed d^lay or otherwise, hinder or prevent the arbitrators from 
making their award, and that such award should be binding 
on both parties. It then stated the arbitrator’s appoint¬ 
ment of a third person, and that the time was enlarged iu 
pursuance of the authority contained iu the deed, and that 
within the eularged time the arbitrators made their award, 
that the defendant should pay to the plaintiff' the sums of 
3Q1/. 1 (m. ~d. and 300/. costs, and that all disputes should 
cease. Breaches, first, that the defendant did not, oil re¬ 
quest, pay those sums, and, second, that defendant pre¬ 
vented the arbitrators from making their award so soon as 
they would have done. Second count stated the covenant of 
reference as iu the first count; the appointment of the. third 
arbitrator, and assigned as breach that the defendant did, 
before the making of the award, louder and prevent the 
arbitrators from making their award, by executing a deed, 
whereby he did revoke, rescind, abrogate, recal, and 'ab¬ 
solutely put an end to the arbitration, and thereby hindered 
the arbitrators from making their award, and whereby the 
plaintiff was deprived of the benefit of the award. Plea to 
the first breach in the first count mentioned, that before the 


fnuiTm»king™ arbitrators made their award, the defendant by deed revoked 

their awaid by aJJ authority in the arbitrators, to make their award, and 
executing a J ’ 

deed, whereby therefore the award was invalid ; wherefore defendant pray- 
hc diil revoke, 

tfc. the arhitm- * 

tio», and thereby hindered the arbitrators from making their award. At. :—Meld, on 
demurrer, in.it an allegation of notice of the revocation to the arbitrators, was not 
necessary, it being siiftii.ieut to aver the fact of revocation by deed to sustain lhi» count, 
and call upon the defendant to plead issuahly. 
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cd judgment, that the plaintiff’s action should he barred; 
and to the second breach, that defendant did not hinder the 
arbitrators from making their award. To ibis-plea the plain¬ 
tiff demurred. To the second count of the declaration the 
defendant demurred, assigning three causes of demurrer; 
first, that it is not alleged that the three arbitrators had any 
notice of the revocation; second, it is not shewn how the 
defendant hindered the arbitrators from making their award; 
and, third, no notice of the appointment of the third arbi¬ 
trator is alleged. 


1822 . 


Maksii 


V. 

Bulteel. 


Chitty, for the plaintiff.—The cause of action disclosed 
in the first count of this declaration is, the not performing 
the covenant to abide by the award. Now, the defendant, 
by his plea, admitted a breach of his covenant, and there¬ 
fore, by this confession, the plaintiff is clearly entitled to 
judgment on that count. For this the case of C harnley v. 
IVinstanley (a), is an authority. Then, as to the second 
count, the first objection taken to it seems clearly not to be 
well founded, because it is not necessary to allege that the 
arbitrators had notice of the revocation. The allegation 
that the defendant revoked is sufficient. For this f'y trior’s 
case (£>), is an express authority iu point to shew that a re¬ 
vocation by the party’s own act is no discharge of the de¬ 
fendant’s express covenant to abide the award; and autho¬ 
rities to this point also are, 1 Brownl. G2. 2 ibid. 220. Kid 
on Arbitrations, 214. Bac. Ab. tit. Arbitrament, B. G. and 
Vin. Ab. tit. Arbitrament, D. a. As to the second objection, 
that is also answered by these authorities, because it is ne¬ 
cessary to shew in what manner the defendant hindered the 
arbitrators from making their award. Then the last objec¬ 
tion, that no notice of the appointment is alleged, is also 
without foundation, for in pleading, it is neither usual nor 
necessary to insert that allegation. 2 Saiflid. 62. Ibid. it. 4. 


(*i) j Kasl, eoo. 


(/>) S Rep. 81l». au«i vide 4 Rep- <‘l *> 
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Com. Dig. tit. Pleader, C. 73. The plaintiff is therefore 
entitled to judgment upon all these pleadings. 

• 

Gaselee, contrd. contended, that the defendant’s plea to 
the first count could not in this case be considered as a con¬ 
fession that he had broken the covenaut; and he distinguish¬ 
ed this case from Charnley v. IVinstantcy, because there the 
wife had, by her own act, namely, by marriage, put it out 
of lier power to perform the award, and therefore the co¬ 
venant to abide the award was broken. In this case the 
submission being by bond, the revocation of the authority 
of the arbitrator is no answer to the objection, because the 
party by himself makes it a bond without condition, llut 
it is new to say that a defendant’s plea is to help what is de¬ 
fective in the declaration. Then, as to the second count, he 
contended, that the declaration was not well drawn con¬ 
formably to the usual mode of pleading in such cases. It 
ought to have, distinctly averred notice, and merely statmg 
the fact of revocation by deed was not sufficient. 


Abbott, C. .T. —For the reason given in the judgment 
of the court in Charnley v. IVinsfan/ey, I am of opinion 
that judgment must be given for the defendant upon the 
demurrer to his plea to the first count; and, on the autho¬ 
rity of lyntor's cjse, 1 am of opinion that judgment must 
be given for the plaintiff upon the demurrer to the second 
count of this declaration. I confess I am not able to dis¬ 
tinguish this case from that of Cytiiors. The allegation 
there was, that the party by his deed, by him sealed and de¬ 
livered, revoked the authority of the arbitrator. It was 
held iu that case that the allegation of revocation bv deed 
imported notice to have been given to the arbitrator. So 
here the revocation being by deed, imports that notice was 
given to the arbitfotor that the party had chauged his mind. 
If the declaration, instead of being in the form it is, had 
alleged that the party had, on such a day, sealed and de- 
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livered a certain deed, and thereby revoked the authority of 
the arbitrator, I should have thought that would have been 
an insufficient allegation, it would have been an allegation 
of the thing to that effect. Whereas here the allegation is, 
that the thing was done, that there was a revocation by 
deed, and shewing that it was done in such a manner as the 
law requires, to avoid a covenant, by notice of that descrip¬ 
tion. 

Baylky, J.—There is a great deal of difference between 
stating that a thing has been actually done, and giving the 
efiect of the thing when done. In this case the party slates 
that the defendant, by deed, revoked the authority of the ar¬ 
bitrator, and Lord Coke says, that nothing is revoked unless 
notice of it is communicated to the party interested. If 
that bo so, why then an allegation that the defendant, by 
deed revoked, coutains a double allegation, one alleging 
that he executed a deed, which deed imported a revocation, 
and, that notice of the deed was given to the party. There 
being in effect a double allegation here, the defendant is at 
liberty to put in issue the one or the other. • One of the 
propositions is, that he executed the deed. He may say 
that he never did execute the deed; the other is, that notice 
is given, ami he may deny that any notice was given. That 
being so, I think in this respect it is not distinguishable 
from Vy trior's case. I also agree, for the reasons stated, 
that judgment must be given for the defendant upon the 
demurrer to the plea to the first count. 

IIolroyd, J.—I am of the same opinion. I think that 
the first count in the declaration in this case is distinguish¬ 
able from the one iu Char nicy v. ll'instanhy, which has been 
cited,, and I think that the plea of tig; defendant to that 
count is not to be considered as a confession of the covenant. 
The defendant pleads a revocation of the authority of the 
arbitrator before the award was made, upon which the plain- 



Marsh 

v. 

Bulteel. 
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1822. 

Marsh 


r. 

BLITEEL. 


tiff turns round and denies that that is an answer to the 
ground of action in the first count, but says “ the plea gives 
me another ground of action, because the defendant, by his 
plea, confesses a breach of the covenant, and therefore I am 
entitled to judgment.” Now, I think that mode of reason¬ 
ing ought not to prevail. The plaintiff cannot help his 
own declaration by the defendant’s plea. 1 think therefore 
the defendant is entitled to judgment on that ground. As 
to th^ other point, the case in 8 Co. is a direct authority 
in point for the plaintiff, upon the second count, that case 
being, in my opinion, conformable to principles of law. 
r ilie allegation in the second count is, that the revocation 
of the defendant hindered the arbitrator from proceeding in 
his award, and states it thus—“ that he the defendant, on such 
a day, by a certain deed in writing, bearing date the day 
and year last aforesaid, signed and sealed by him the said 
defendant, did revoke the arbitration and reference, and 
thereby hindered the arbitrators from making their award.” 
That is an allegation that the revocation in fact is done 
by deed. It is not said that it was his deed, but by a deed 
in writing, signed and sealed by him, he did revoke the au¬ 
thority of the arbitrator. That imports that the authority 
was revoked by that deed; and I think, upon the authority 
cited, that is sufficient without alleging that the arbitrator 
had any notice of the revocation (a). 


Judgment for the defendant, upon the 
demurrer to the plea to the first count; 
and for the plaintiff, upon the demur¬ 
rer to the second count of the de¬ 
claration. 


(a) Befit, J. was absent at Chambers. 
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Benjamin Cobb, Assignee of Thomas Monsey, 
a Bankrupt, v . Charles Symonds and Robekt 
Porteii. 


1822. 


Monday, 
February 4. 


This was an action of trover brought by the plaintiff, A smuggler 

as assignee of one Thomas Monsey, a bankrupt, against the truf land goods" 

defendants, to recover the value of certain farming stock, ^ 

crops, and furniture of the bankrupt, in possession erf the c,ear| y a 
, ■ , . , . , „ , trader within 

delendauts. Plea, ISot (#uilty. At the trial of the cause the meaning 

at the last Assizes for the county of Norfolk, before "atesconc«rn- 
J'htUas, C. I. it appeared that the bankrupt, who was a ing bankrupts, 
farmer, ami dealt to a considerable extent in contraband liable to a com- 
goods, was on the lyth of June, 1818, arrested for penal* m,SSion ' 
ties to the amount of oOOl ., which had been recovered 
against him at the suit of the Crown • and that on the 6th 
of November following the defendants received from the 
sheriff, who was in possession of the bankrupt’s effects, an 
assignment of them under a bill of sale, in trust to sell 
them, to reimburse themselves the sum of 300/., which 
they had advanced to the bankrupt, to pay the sheriff's 
charges, and to account to the bankrupt for the surplus. 

On the ‘28th of February, 1820, a commission of bankrupt 
was sued out on the petition of the plaintiff, who was ap¬ 
pointed assignee. The defendants had given notice to dis¬ 
pute the petitioning creditor’s debt, the trading, and the 
act of bankruptcy. A verdict was found for the plaiutiff, 

with liberty- for the defendants to move to enter a nonsuit 

* 

if the Court should be of opinion that the trading was not 
established. 


Scarlett accordingly obtained a rule nisi last Term for 
that purpose; and * 

Jifosset, Serjt., Storks, and Rolfe, new shewed cause 
against the rule. The first qifestion for the opinion of the 
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Court is, whether Thomas Mousey was a trader within the 
meaning of the bankrupt laws. It was objected at the trial 
that the only trading proved was one 'of an illegal nature, 
w hich was indeed true; for the bankrupt was a fanner, and 
the only trade he eyer carried on was that of smuggling con¬ 
traband spirits. But this is a sufficient buying and selling 
to bring him within the operation of the statutes. The only 
authority on this subject is to be found in a case, Er parte 
Mej/mott (a), where Lord Hardzcicke considered the subject 
very fully, and seems to have decided the point. The ques¬ 
tion then before his Lordship was, whether a clergyman 
could be made a bankrupt r But in reasoning upon that 
question he says, " J will compare it to the case of a per¬ 
son W'lio lias dealt merely in smuggling and running of 
goods; though this is an offence and contrary to au act of 
parliament, yet still it will be a trading within the meaning 
of the bankrupt acts, and such trader is liable to a commis¬ 
sion.” Indeed, the principle, of this reasoning is clear: the 
petitioning creditor’s debt may not, ami in the present case 
does not arise out of the bankrupt’s illegal transaction*, but 
from a transaction quite unexceptionable on that ground ; 
he is therefore not to be barred of the remedy which the 
bankrupt laws give a creditor in that situation, w hates er 
may be said of any other creditor who is partierps criiaitiis. 
The bankrupt laws were made for the relief and bene lit of 
the creditors, not of the bankrupt; and to bar an innocent 
creditor of that relief would be to open a wide door lor 
fraud, and would defeat the express object which those 
law's have in view. Shall a bankrupt be allowed to say, “ 1 
have traded, it is true, but it was an illegal traffic, aud there¬ 
fore I am not liable to a commission:” To allow' this, would 
be to offer a premium for the infringement of the laws, ami 
to give the illegal trader an advantage at the expence of the 
honest and innocent creditor. If a smuggler is to be ex¬ 
empted from the bankrupt laws, he is exempt also from 


(«} t Atk. !!»?. 
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every .simple contract debt which he may choose to incur. 
What is the meaning of the word “ trader ?” That parti¬ 
cular word is not mentioned in the statutes; the trading is 
'there described as a buying and selling; and a trader is 
one, who by buying and selling, seeks to gain a living. Is 
not a smuggler a buyer and seller; and does he not thereby 
seek to gain a living ? These laws are to be construed libe¬ 
rally for the benefit of the creditors; and surely it would 
be any thing but a liberal construction of them to say 4 that 
they had no reference to a man, who by an illegal mode of 
trading, exposes his creditors to a more than ordinary risk, 
and then shelters himself under the monstrous pretence, that 
his violation of the laws on one hand has put him without 
tlu.ir reach, and control on the other. The remaining 
question for the opinion of the Court is, with respect to 
tin- validity of the bill of sale executed by the sheriff to 
the defendants, and which involved the sufficiency of the 
petitioning creditor’s debt. The execution of that deed by 
the sheriff was a gross violation of his duty; for his pound¬ 
age, and the other expenccs attendant upon his being in 
possession, together with interest upon the money advanced 
by the defendants to the bankrupt, were deducted. The 
deduction of the poundage was evidently in violation of the 
4.'3 (/Vo. V. c. 43. s. 5; for it has been decided («), that the 
sheriff’s power in this respect does not extend to writs of 
extent. His remaining four months in possession, anil theu 
assigning the goods upon a trust deed, was also expressly 
contrary to his duty; for it is laid down in Thompson v. 
Clerk (/>), that the sheriff shall sell the goods, levy the 
money, and pay over the surplus to the debtor. Upon these 
grounds the plaintiff is fully entitled to retain the verdict. 

Scarlett, Frere, Serjt., and Kobinson, m support of the 
rule. The bankrupt iu this case cannot be a trader within 

(a) •’ Stru. •.’.‘US. (4) Cro. Hliz. 401. C. S Vent. 95. 

II 
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the meaning of the statutes; for it is utterly impossible that 
he could gain any thing by his traffic, which the law' would 
allow him to retain. He might enter into contracts, but 
ouly such as would be void in law, such as he would be 
unable to recover upon himself, and such as could transfer 
no legal claim to his assignees. lie could not be said to 
gain a living by buying and selling, when every purchase 
and sale in which he engaged was in itself illegal, and in¬ 
capable of being enforced for his benefit. If this were so, 
then every farmer, who, as such, is exempt from the bankrupt 
laws, would, by entering into a smuggling transaction or 
two, become a trader. The very essence of the trading con¬ 
templated by the statutes, is the acquiring It'gal property 
and legal rights; and that essence is wanting here. If a 
dealing in smuggled goods is to constitute a trading, upon 
the same principle a dealer in stolen goods might be deemed 
a trader also. Lord Loughborough, in the case of Parker 
v. Wells, cited in Cooke's Bankrupt Laws (a), enters into a 
long examination of the principle which should govern the 
exposition of (lie word “ trading,” and refers to the case of 
Port v. Turton (//); from both of which it is clear that there 
must be an open, public, and avowed buying and selling, 
with a view to die acquirement of legal property, in order 
to constitute a man a trader. There is no such buying and 
selling, and no such acquirement of property here, and upon 
tliis distinction the present action must fail. The bankrupt 
laws are mode for the relief of the trader, as well as of the 
creditor; but to what relief cau the smuggler be entitled ? 
He can enforce no contract as against his debtor; he is 
liable to the performance of no contract towards his cre¬ 
ditor } he is a man in all respects out of the view of the 
statutes, and cannot be considered a trader according to 
their established and acknowledged meaning. [The learned 
counsel were proceeding to argue upon the other point in 
the case, when, at the suggestion of the Chief Justice, it 


(a) 1 Cooke’s B. L if. 


(6) * WUs. 160. 
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was agreed on both sides to refer that part of the case to 
an arbitrator, who should estimate the value of the goods 
assigned, and make such deductions from their value as he 
might judge the defeudants were entitled to.] 

.Abbott, C. J.—lam of opinion that there was sufficient 
evidence of a trading in this case to bring the bankrupt 
within the meaning of the statutes concerning bankrupts. 
Tiie words are “ seeking a living by buying and selling 
and l am not aware of any expressions in the context that 
at all tend to limit or modify that description. My opinion 
on this subject is strongly fortified by the language of Lord 
llardteicke, who, by his pointed reference to the case of a 
smuggler, seems to have considered it as settled law at that 
time, that a smuggler is a trader within those statutes, The 
consequences of restricting the operation of the statutes 
might be extremely mischievous; dealers in tea, snuff, 
tobacco, and other articles, which cannot legally be sold 
without submitting the dealer’s premises to the survey of 
the Excise, and without having words importing licence so 
to deal written legibly upon the premises, might be thus 
enabled to carry on their trade in secret, and avoid the 
effect of the bankrupt law's; and other cases of a similar 
nature might be mentioned. This would be gross injustice; 
and we must take care to prevent its occurrence by giving 
to the statutes all the meaniug and operation which the 
legislature wisely intended they should have. With regard 
to the other point, it is not necessary that we should give 
any opinion, as the parties have agreed to resort to a dif¬ 
ferent mode of decision, which 1 think is best calculated to 
promote the justice of the case. 

Hoiroyd, J. (a)—I am of the same opinion. Upon 
the authority of Lord llardu icke, and upon a fair exposition 
of the words of the statute, I think there was a sufficient 

• 

(<i) Bay ley , J. was absent at Chambers. 
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trading in this case. The words are “ seeking a living j and 
can it be doubted that the bankrupt sought his living by his 
smuggling transactions? The statute does not say that it 
must be a legal buying and selling; and the bankrupt shall 
not be suffered to plead his own criminal act in answer to 
the claims of his creditors. I entertain very little doubt that 
Lord Hardteicke, in his judgment, refers to some settled case 
upon this very point, although that case appears to be now 
lost tp us. The petitioning creditor is ignorant, and there¬ 
fore innocent of the bankrupt’s illegal dealings, but that 
very circumstance increases his risk; he has therefore the 
greater claim to relief, and that claim should not be defeated, 
by telling him, that the dealings of the man he has trusted 
are illegal, and consequently void. 


Best, J.—1 agree altogether in the opinion expressed by 
the Court. I cannot doubt that smuggling is a trading within 
the bankrupt laws, when I find that so great a Judge as 
Lord Hardn icke treated that doctrine as settled law ; and 
that it has been acted upon ever since the case of Johnson (A) 
the smuggler, who was proved never to have had any deal¬ 
ings in the way of trade, except as a smuggler. It is 
clearly a buying and selling to obtain a living, and the ille¬ 
gality of it cannot take it out of the operation of the statutes. 
It should not be forgotten that in some of the statutes a 
bankrupt is considered a criminal, an observation which is 
peculiarly applicable to the present case. These laws were 
made not for the benefit of the bankrupt but of his creditors ; 
they were made to protect the public from the rash specula¬ 
tions, and from the follies of traders; a fortiori they were 
made to protect them from their crimes. The smuggler may 
ii .cur, legal debts, and acquire legal claims, and may transfer 
those legal claims Ao his assignees. In this case the petition¬ 
ing creditor is innocent of ail share in the bankrupt’s illegal 
dealings, and as such is entitled to relit-f. 1 think the whole 


(a) Holman v. Johnson, Cowp. 341, 
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of the argument against the trading in this case is ill founded, 
and that the bankrupt was a trader within the spirit and 
meaning of the statutes. 

Rule discharged. 



Symonm 
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Dawson r. Linton. 

Assumpsit for money paid to the defendant’s use. Tlie 
declaration contained special counts, but the action proceed¬ 
ed oil the money count first mentioned. At the trial before 
Richardson, J. at the last Lent Assizes for the county of 
Lincoln, the case was this :—The plaintiff had been tenant 
to the defendant of certain fen lands in the county of Lin¬ 
coln, for a period of two years ending at Lady-day, 1819. 
At the time he quitted the tenancy, there was a drainage tax 
of 20/. 14s. Id. due in respect of die lands, under and by 
virtue of an act of the 41 Geo. 3, for draining the lands 
called lYUdmore Fen, and the East and IVest Fens, in the 
county of Lincoln. The plaintiff was succeeded in his 
teuancy by a person named Armsby, and with the permis¬ 
sion of the latter, he left a stack of com on the premises, 
which he could not then conveniently remove. On the 17tli 
of August, 1819, the collector of the drainage tax levied 
the sum due when the plaintiff quitted the farm, by sale of 
the plaintiff’s stack of com, under the warrant of the 
drainage commissioners, which warrant was signed by the 
defendant himself as one of the commissioners, he happen¬ 
ing to be present when application was made for the' war¬ 
rant. To recover back the amount of the money so levied 
the present action was brought by the plaintiff against the 
defendant, his landlord ; and the disputed question at the 
trial was, whether the action was well brought against the 
defendant, it being contended that if it lay at all, it ought 

landlord for money paid to 


Tuesday, 
February & 


By an act of 
the 41 Gea. 3. 
for draining 
lands in the 
county of Lin¬ 
coln, it is de¬ 
clared, “That 
the taxes to be 
charged and 
assessed by 
virtue of the 
same, shall be 
paid by the 
tenants of Uie 
lands, <Vc. 
charged with 
the same re¬ 
spectively, and 
sueli tenants 
shall and may 
deduct and re¬ 
tain the name 
out of the rent 
payable to their 
respective land¬ 
lords.” Where 
a teuant had 
quilted lands 
liable to a 
drainage tax 
under this act, 
and after he 
had quitted, 
the collector 
levied the tax 
in arrear upon 
propertywiiici: 
he had left in 
the possession 
of the succeed^ 
ing tenant t— 
Held, that he 
might maintain 
assumpsit 
against his 
his use. 
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to have been brought against Armsby, the succeeding tenant 
of the farm. The question turned upon s. 50 , of the drain¬ 
age act above mentioned, by which section it is enacted, 
" That the taxes to be charged and assessed as aforesaid by 
virtue of this act, shall be paid by the tenants of the lands 
and grounds charged with the same respectively, and such 
tenants shall and may deduct and retain the same out of the 
rent payable to their respective landlords The learned 
Judge charged the jury, that as by this section the landlord 
was ultimately liable to repay the tenant by deducting the 
tax out of his reht, this action was well brought against the 
defendant, and that the plaintiff was entitled to a verdict on 
the count for money paid, laid out, and expended, to the 
use of the defendant, and the plaintiff accordingly had a 
verdict. 


Iu Trinity Term, .\. G. Clarke having moved for and 
obtained a rule nisi for setting aside the \crdict, and enter¬ 
ing a nonsuit, 

Balguy now shewed cause, and contended there could 
be no doubt that this action was properly brought against 
the defendant, and need not have been brought against 
Armsby the succeeding tenant of the farm. It was clear 
that the plaiutiff had a right of action against one or other 
of those parties; and the question was, against whom it 
ought to have been brought ? Tire tax is assessed upon the 
land, not upon the tenant: the collector, indeed, for his 
own convenience, is empowered in the first instance to look 
to the occupier for the payment of it; but eventually, and 
iu point of fact, he looks to the landlord. If the tenant’s 
is, in the first instance, the hand which pass, the teuaut is 
entitled to deduct the money out of the next rent which 
becomes due. It‘ is clear therefore that the landlord is the 
person to whom the tenant must look. Here the plaintiff 
had in effect paid the tax by the seizure of his property, 
and this is the only remedy he has to indemnify himself; 
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for as he owes the defendant no rent, he has lost the oppor- 1822. 

timity of relieving himself under the 50th section of the 

• Daw run 

statute. He was stopt by the Court j and *>. 

Liktuk. 

Clark and Reader were called upon to support the rule, 
fn order to decide this question, it is requisite only to look 
to the act of parliament, and particularly to the 50th section. 

By that clause the tenant in possession is made liable to the 
payment of the tax, with the liberty of deducting the amount 
from his rent, and a right of distress is gjven to the collector 
upon any tenant who refuses or neglects to pay it; but the 
collector can distrain only upon the tenant in possession, and 
he has no remedy against any other person. Hie tax fell 
due on Lady-day, 1819; on that day the plaintiff quitted 
the premises, leaving some of his property upon them, and 
Mr. Armsby entered as his successor; neither of them paid 
the tax ; but each of them had property upon the premises. 

]low was the collector to act? He distrained the goods 
which he found upon the premises, and he had full power 
to do so; some of the property seized belonged to the 
plaintiff, but the collector could not be aware of that; nor 
if he had been, was he at all bound to make any distinction 
between the plaintiff and that of the tenant in possession. 

The plaintiff, to be sure, had lost his goods, and he might 
be entitled to recover them ; but it must be against Armsby, 
not against the present defendant. But the directions of 
the act go still farther; for it is clear by the terms of it, 

.that if there are no goods found upon the premises, the 
land itself becomes seizable in payment of this tax. This 
proves that the tenant actually in possession is the only 
party to whom the collector can look ; and, consequently, 
that he is the only person who can be liable to the plaintiff 
in the present action. 

Abbott, C. J.—It is quite clear that tins tax is ulti¬ 
mately to be paid by the landlord; and that whoever may 
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1822. be the hand that pays, the burthen of it is to be sustained 
bv him. In the present instance the plaintiff, by the seizure 
r. of liis property, has in fact paid the tax, and he has an un- 

Linton. doubted right to be repaid by tlic landlord. W hen the 

plaintiff quitted the farm the tax had ndt been demanded; 
therefore he was not bound to pay it; and it would be too 
much to say that a new tenant is forthwith to pay an old 
arrear of taxes, and to wait till his next rent-day entitles 
him to reimburse himself, by deducting die amount from 
his rent. I think the plaintiff was entitled to a verdict. 

Baylky, J.—The 50tli clause of the act of parliament 
provides, that the tenant in possession shall pay the tax, and' 
deduct the amount from his next payment of rent to his 
landlord. The plaintiff has complied with this provision; 
for he has paid the tax hy means of his goods, which were 
distrained for it. If he had paid it while in possession, he 
might have deducted it from the rent; and having paid it 
after he had quitted possession, and owed no rent, lie is 
entitled to recover it from the landlord. 

IIot.ro vr>, J.—I am of opinion that this action is main¬ 
tainable. There is an implied promise on the part of the 
landlord to repay the tenant who satisfies the tax. The tax 
is payable on the. premises; that is the proper place of de¬ 
manding it; and there the collector can always come, lie 
knows nothing of individuals ; he looks to the land and to 
the tenant in possession. The piaiutiff has paid the tax, 
and he ought to be reimbursed for it. 

BfcST, J.—The landlord signed the warrant of distress 
after he had received the full rent. That was an act of in¬ 
justice, and.for that he ought to suffer. The tenant in this 
case could not deduct the tax, because he owed no rent; 
but is he therefore to have no remedy ? Certainly he is; 
aud that remedy is against the landlord. He paid the tax 
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For the landlord, and it is but just that he should be repaid 
by the landlord. 

Rule discharged. 


m 


1822. 

Dawson 


r. 

Linton. 


Tii the Matter of Geleibk.^nd, Gent, one, &c. 


Friday , 
February 5. 


g on an attorney whether the 
affirmation of 


Cooper, If. moved for a rule, callin 

of the Court to shew cause why he should not answer the ad- 

matters of an affidavit made on the affirmation of a qttakcr nnsMblc to call 
, . * npoit an attor- 

liauted / I (tiers. nvy of this 

Court to an¬ 
swer tin- mat* 

M hen the case was first mentioned, ” °.£ w * at " 

* tidavit. 


The Court doubted whether they could entertain the ap¬ 
plication on the affirmation of a quakcr; for this being in 
the nature of a criminal proceeding, the deposition of a 
quakcr, unless on oath, could not be received; and the case 
of Alcheson v. Everitt («) was referred to ; but they desired 
the learned counsel to look into the authorities and mention 
the case agaiu, if there were any in the books for support¬ 
ing the application. 


Cooper, on this day, accordingly mentioned the case 
again. The question is, whether an application to this 
Court, calling on an attorney to answer the matters of an 
affidavit, is a criminal cause? If it be, under the 7 & 8 IV. 
and M. c. 34. and 1 Geo. 1 . s. 2. c. (». and the authority of 
cases, the affirmation of a quaker cannot be received. A 
proceeding is not a criminal cause, because it may he penal 
in its consequences to the party against w hom it is directed. 
If it were, the affirmation of a quaker cifuld not leave been 
received in the case of Atcheson v. Everitt (b), which was 


(«) Cowp. 38*2. 


(f>) Cowp. 38?. 
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I floo an action to recover penalties under the Bribery Act, and 

in which the penal consequence!* of a verdict against the 
In the Matter , , , r M . 

of defendant was a disqualification ever again to vote tor 9 

Gelmbrakd. mem {, er 0 f parliament. It is not therefore because the 
consequences of such an application, as the present may be, 
that an attorney may be struck from the rolls, that a quaker s 
affirmation is to be refused, since it is not more penal in its 
consequences than the proceeding in an action under the 
Bribery Act (a), in which it was admitted. The inquiry 
should be, whether tliis is in form a criminal proceeding. 
This was the criterion by which Atcheson v. Evcritt was 
.determined. Lord Man field, in his judgment, there says, 
" The .legislature, when they excepted to the evidence of 
quakers in criminal causes, must be understood to mean 
.causes technically criminal; and a different construction 
would not only be injurious to quakers, but prejudicial tit 
the rest of the king’s subjects, who may want their testi¬ 
mony.” That this proceeding is not technically criminal 
will appear from its wauling all the incidents of such 
proceedings. In criminal proceedings the King’s Attorney- 
general might enter a nolle prosequi, and end the prosecu¬ 
tion; but, with regard to the present application, he has 110 
such power. Supposing a party should prefer complaint 
against an attorney to this Court, as oi;e of its officers, in 
a case in which he might also proceed by indictment against 
him, the attorney could not plead the proceedings of this 
Court in die shape of autrefois convict, or autrefois acquit, 
which lie could have done if he had been criminal I v pro¬ 
ceeded against in the first instance. There is yet another 
test by which it will appear that this, though penal in its 
consequences, is not a criminal proceeding. The Court of 
Common •Pleas has no criminal jurisdiction in any case ; yet 
it entertains thesq applications iu .common with this Court, 
and punishes attornies by striking them off the rolls. It is 
true there are a variety of strong instances in S'(range's Rcr 

(a) 2 (.Vo.'2. c. 21. s. 7. 
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ports (a), which shew that attachments have been refused 
on affirmations of quakers. Lord Mansfield however ap¬ 
pears to have considered them of no authority. He accounts 
for them in his judgment in Atcheson v. Eventt, and virtually 
over-rules them. He says, that “ they seem all to have 
arisen from the hasty decision of Hinton v. Byron ib), where 
the motion for an attachment was on affirmation. Barely 
upon that it was objected to, and not a word said in sup¬ 
port of it ; but, for a good reason, the moment the objec¬ 
tion was made the quaker took the oath, or was ready to 
take it, mid the objection was not insisted on. .And yet it 
is remarkable that the memory of these cases has run through 
all the rest, introduced very great confusion, and not one of 
■the authorities seems to have been argued or considered 
upon the act of parliament itself.” There is no reason why 
a quaker's affirmation should be received in a civil case, and 
rejected in a criminal one. The act therefore is to be con¬ 
strued with the most rigid strictness, l^ord Mansfield dcr 
dares it impossible to say why the exception was made, and 
that “ the consequence is, that it is an exception uot to he 
intended by equity. In remedial cases, die construction of 
statutes is extended to other cases within the reason or the 
rule of them. But where i,t is a hard positive law, and the 
reason is not very plainly to be seen, it ought not to be 
extended by construction.” It is expressly stated both by 
Lord Mansfield and Aston , J. in Atcheson v. Everitt, that 
.the action under the Bribery Act was to a degree criminal 
in its nature ; but not being so in its form, the Court de¬ 
cided the affirmation to be admissible. This proceeding too, 
it must be allowed, is criminal to an extent in its nature, 
though not more so than the action in that case, which in 
its form partakes no more of crimiuulity. On the principle 
therefore on which it was admitted in tha,t, it ought to he 
admitted in this case. 


18 ». 

In the Matter 
of 

Gblubrand. 


(«) Vide 2 Sira. H?». 94 s. u.ui. I -J 1 9. * (fc) Cited in Hex *• ticll, Audi. 200. 
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.1889. Baylky, J. (a)—The present impression of my mind is, 

that the true distinction in all the cases which have been 

la the Matter U p 0n ^j s 8u bject, is this, that if the object of the 

Guxiaiuao. #||it j, to rccovcr a debt, or to give to a party any legal 
civil rights, the affirmation of a quaker is admissible, ami 
that actions on penal statutes are to be considered as actions 
for debts; but that incases of this description, where the 
object is not to give to the party any legal civil right, but to 
puuish a person who has done something wrong, the affi¬ 
davit of a quaker is not admissible. I think that rule will 
be found to prevail through all the cases. It is, however, a 
question of very general importance; and if the party chooses 
to take the rule after this intimation of our opinion, he may- 
do so; but if the Court should ultimately be of opinion 
that the affidavit of a quaker is not admissible in this ca.-e, 
he will have to bear the t-xpcnce of agitating the question. 

1 intimate that for his consideration. 

Holroyo, J.—The grouud of the argument in this case 
is, that inasmuch as the application is not in its form crimi¬ 
nal, but civil, the affirmation of a quaker might be received. 
At present l cannot adopt that argument, and act upon it. 

1 remember a case before Lord Kenyon, where an application 
was made for a quo warranto upon the affirmation of u 
quaker, which proceeding is in its form criminal, though 
in substance civil, aud according to my recollection that 
noble and learned Judge said, that the rule to try the ad¬ 
missibility of a quaker as a witness, was, whether the object 
was criminal, though the form was civil, and upon that 
principle, he held that the affirmation was admissible, the 
object being only criminal in form, but civil in substance. 
According to my recollection lie drew that distinction. Now 
in this case the nature of the application is not, technically 
speaking, criminal, but it lias a criminal object, namely. 


(a) Abbott, C. J. and licit, J. were abscut. 
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tiie punishment of the party for misconduct. The Court 
would not call upon a party to answer matters of an affida¬ 
vit, which imputes to him an indictable offence, but still 
if the matters imputed to him such misconduct as shall ren¬ 
der him liable to an attachment and punishment by striking 
him off the rolls, or otherwise, it may be fit to consider 
whether the affirmation of a quaker is admissible in a case 
where such consequences may follow. My present impres¬ 
sion is, that it is not admissible, but, without giving any 
decisive opinion, 1 think the party may take a rule him, but 
he must be at the cxpencc of discussing the question, if the 
Court should be of opinion against hitn. 


1822. 


In the Natter 
of 


GatxtaaAMo. 


Cooper afterwards took out the rule, but on the last day 
of Term, when Puller, for the defendant, appeared to shew 
cause, he admitted that the matters of the affidavit were 
completely answered, and therefore the 

Rule was discharged, with costs. 



126 


CASES IN THE KINO*S BENCH, 


1822 . 


Monday, 
February 6. 


In thii Court 
as in C. 1*. a 
member of the 
House of Com* 
mans cannot 
be allowed to 
justify as bait 
not being li¬ 
able to Uic or¬ 
dinary process 
of the Coart. 


Duncan v. Hill. 

OnE of the bail tendered for justification in this case, 
was a member of parliament, and before Bayley, J. he was 
opposed, on the ground that he was not eligible to become 
bail, inasmuch as he was not liable to the ordinary process of 
the Court. The case of Graham v. Star art (a), and liar ton 
v. Atherton (Jb), were cited as authorities, shewing, that in the 
Common Pleas neither a member of parliament nor a peer 
of the realm could be permitted to justify as bail; but as 
the point had not been decided in this Court, be permitted 
the bail to justify, subject to the opinion of the full Court, 
upon a rule for staying the allowance of the bail upon the 
objection taken, the learned Judge himself flunking the 
objection could not be got over. 


Chi tty accordingly moved for and obtained a rule nisi for 
staying the allowance of bail, and he cited Graham v. 
Stewart, and Burton v. Atherton, as authorities in point. 
The Common Pleas held in the one that a member of the 
House of Commons cculd not justify, and in the other that 
the same objection applied to a peer of parliament, both 
being privileged from arrest, and were exempt front the 
ordinary process of the Court. 

E.Lawcs , ou the last day of Term, appeared to shew 
cause against the rule, but 

Abbott, C. J. said—This rule was granted out of de¬ 
ference to my Brother Bayley. Members of parliament are 
not liable to the ordinary process of the Court; and there¬ 
fore on that groftnd I think the gentleman tendered in this 
case cannot justify as bail. Acting upon the judgment of 

(A) 2 Marsh, 23V!. 


(«) 4 Taunt. *19. 
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the Court of Common Pleat in the cases cited, and thinking 
that our practice ought to conform to theirs in this respect, 
the same rule must be adopted in this Court; and therefore 
this rule must be made absolute. If the point has never 
been decided in this Court before, it is very reasonable that 
it should now be settled on the authority of the cases cited 
from the Common Pleas. 


1S7 

1822. 

Dunes* 

Hill. 


11k st, J. — 1 think the cases in the Common Pleas have 
been acted upon in this Court; and if lam not mistaken, 
1 have myself rejected a gentleman of very large fortune on 
the same ground in the Bail Court. 

Rule absolute for disallowing the bail, 
but time was given to add and jus¬ 
tify other bail (a); 


(a) t’ii/r 1 Sul. 68. Barnes, 98. Tidd; 271. 


In Michaelmas Term, ft Geo. 4. 
Anonymous. 


1821 ; 
Noe ember 8; 


CHITTY moved to justify bait in this ease. The bail being opposed, t \ servant in 
one of them admitted that he was a servant in the king’* household, the king's 
and though not aetnally employed in the king's palace, was liable to be household li- 
callcd upon to attend' personally on his majesty j lie had apartments a * ,le *° ** e 
assigned him in the king's stable yard. “ attend'the 

person of his 

fumy n, for the plaintiff, contended, that this persun could not justify majesty, ran- 
as hail; for being privileged from arrest, he could not be taken in exe¬ 
cution. 

Chilly endeavoured to answer the objection, but 


not justity as 
bail, for bis 
person cannot 
be taken in ex¬ 
ecution. 


Bi'ST, J. (who presided in the Bail Conrt)-—Thought the objection 
well taken. One of tlie king’s household, if arrested on inasne process, 
may be. discharged forthwith on application to the Conrt for that pur¬ 
pose, undertaking to find common bail. A member of parliament can¬ 
not become bail in an action, because he cannot lie taken in execution. 
So of the servants in the king’s household, for they are privileged. His 
Lordship renumbered, when at the bar in the Common Pleas, a member 
of the House- of Commons, of undoubted responsibility, was tendered as 
bail for a friend, but he was rejected, expressly on the ground that be 
could not be taken in execution. 

Bail rejected. 

Time was given however to add fryh bail. (MSS.) 
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February 6. 


Hanson and Another v. Arm it age. 


Where good* .ASSUMPSIT for goods sold and delivered. Plea, Non 
^"ordered* Assumpsit, and issue joined. At the trial before Abbott, 
d^er O, 0f r a C * J - at the Middlesex Silting* after last Trinity Term, it 
1London whole* appeared in evidence that the plaintiffs, who are wholesale 
and the latter tea-dealers in London, sold two chests of tea to the dc- 
aTa 'wharf to"* ^ n( I ant > a grocer at Barnsley, in Yorkshire. The tea was 
their «?**f*° sen * to Stanton's wharf in Thames Street, in order that it 
tion by sea, might be forwarded to its destination. The ship by which 
fn wldch*thcy * l was sent was lost on its passage. The defendant refused 


were sent was 
lost, and the 
goods were 
never received 
in the country: 
Held, that the 
acceptance of 
the goods hy 
the wharf¬ 
inger was not 
such an ac¬ 
ceptance as 
would satisfy 
the words of 
the 17th sec. of 
the statute of 
Fraud*,!S9G.3. 
c. 3, which re¬ 
quires an ac¬ 
ceptance by 
the party him¬ 
self to make 
him liable in 
the absence of 


payment, inasmuch as the goods had not come to his 
hands. No evidence was given of the manner (whether hy 
parol or writing) in which the tea had been ordered; but it 
was proved that various other parcels of goods had at dif¬ 
ferent times been forwarded by the plaintiffs to the de¬ 
fendant, and that such parcels had been received for him at 
Stanton's wharf. The plaintiffs had not furnished their in¬ 
voice to the defendant until it became matter of notoriety 
that the ship, in which the goods were sent, was lost, and 
a letter was put in from the defendant to the plaintiffs, re¬ 
fusing upon that very ground to be liable for the propeity. 
It was objected at the trial, first, that the statute of 
Frauds, 29 Car. 2. c. 3. s. 17. was a bar to the action, there 
being no contract in writing for the sale of the goods; and. 


* written con- sec0 nd, that though the Jury might presume a parol order, 
yet there was not such a delivery of the goods to, or accept¬ 
ance by the defeudant, as would take the case out of that 


statute so as to bind the defendant. The Jury were directed 
by the learned Judge that they might presume a parol order 
for the goods from the subsequent evidence in the cause; 
but doubted whether the delivery of the goods to the wharf¬ 
inger, for the purpose of being transmitted by the usual 
mode of conveyance, and the acceptance of them by him. 
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Was such an acceptance within the statute of Frauds as 
would bind the defendant; but the Jury were directed to 
find a verdict for the plaintiff, with liberty for the defendant 
to move to enter a nonsuit, if the Court should be of opi¬ 
nion that the plaintiffs could not retain their verdict. 

Gurney, for the defendant, in Michaelmas Term, accord-* 
ingly moved for, and obtained a rule nisi, for entering a 
nonsuit. 

Scarlett, on a former day, shewed cause against the rule. 
It must be admitted that the order for the goods in this case 
was by parol; but whatever advantage the defendant might 
at one time have derived from that circumstance, that ad¬ 
vantage was waived by his letter to the plaintiffs, in which 
he put his refusal to pay, upon the ground of their alleged 
neglect to furnish the invoice in due time. Supposing the 
defendant to have been damnified by that omission, inasmuch 
as it had prevented him from insuring against loss, still the 
fact itself could only be the ground of an action for neg¬ 
ligence, and could not bar the plaintiffs recovering in the pre¬ 
sent action for goods sold and delivered. The simple ques¬ 
tion was this—were the goods at and from the time of their 
reaching Stanton’s wharf upon the risk of the buyer or of the 
seller? Now from the moment of their - getting into the 
wharfinger’s custody, they were out of the plaintiff’s alto¬ 
gether. The plaintiffs knew nothing of^the time at which they 
were to be forwarded; they did not even know the ship by 
which they ware to go. The goods were received at the 
wharf for the account of the defendant; and the defendant’s 
own letter, complaining of the neglect as to the invoice, was 
an admission by himself that he had an interest in the pro¬ 
perty. [Abbott, C. J.—'Die question is—\Va% the acceptance 
by flie.wharfinger, a sufficient acceptance within the statute of 

voi.. i. 


lift 

1822. 

v 

AttMITAOl, 


1 
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Frauds?] No doubt tlic ease of Astley v. Emery (a) will 
be cited ou the other side; but that case is perfectly dis¬ 
tinguishable from the present; for there the seller undertook 
to carry the goods to the buyer, and they were lost by the 
way. The question after all must be,—whose agent was 
Stanton ? That was a question of fact; and the J ury have 
decided it in favour of the plaintiff. [ Bay ley, J.—Suppose 
the goods to have come to the hauds of the defendant, 
might he not have objected to them as to their quality ?] In 
such a case there would be sufficient to take it out of the 
statute of Frauds, because there would be no acceptance. 
The question as to the acceptance by Stanton, as the agent, 
may be illustrated by reference to the case of stoppage in 
transitu, where it has been held, that if goods have been 
once accepted by the agent of the buyer, there the power 
of stoppage in transitu is ended. [ Best, J.—But the agent 
must be a person of higher authority than a mere carrier.] 

Gurney and Chitty, contrd. In whatever way this case 
may be considered, the plaintiffs right of recovery is barred 
by the statute of Frauds. First, there is no written con¬ 
tract ; and, second, there is no acceptance by the defendant 
to take the case out of the statute. As to the question, 
whether the order was given either by parol or in writing, 
there is no evidence whatever to shew which way it was. 
Presuming it to be by parol, it is clear that the statute of 
Frauds is an answer to the action, unless there is an accept¬ 
ance of the goods by the buyer within the meaning of that 
statute. The evidence that former parcels had been re¬ 
ceived by Stanton, on account of the defendant, goes for 
nothing, because it was proved that in those instances spe¬ 
cial orders were given. Such instances, therefore, by no 
means shew a general order as to the mode of delivery. In 
this particular case there were no directions whatsoever as 
to the mode of conveyance, and none could be presumed 


(a) 4 Maul. 6t Selw. 90a. 
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from the evidence. [Abbott , C. J.—Is not an order without 
directions as to conveyance, an order to send by the usual 
conveyance ? Best, J.—I think it is.} The real question 
in this case at last comes to this single point—was the ac¬ 
ceptance of the goods by Stanton a sufficient acceptance 
within the terms of the statute of Frauds ? The mere cir¬ 
cumstance of such an acceptance without any proof of 
order, cither general or specific, as to conveyance, cannot 
be sufficient. They cited Bullets N. P. 36. 3 P. Wms. 
J 86. Dawes v. Peck ( a ), Kent ▼. Huskinson (&), Astley v. 
Emery (c); and they relied mainly upon Howe v. Palmer (d) 
and Tempest v. Fitzgerald (e). 
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£1822. 

Haims 

©• 

Amitaoi. 


Cur. adv. vult. 

Abbott, C. J.—This day delivered the judgment of the 
Court; and, after recapitulating the circumstances of the 
case, said:—We have considered the only point reserved in 
this case, namely, whether the acceptance of the goods in 
question by Stanton, the wharfinger, was a sufficient accept¬ 
ance to make the defendant liable within the terms of the 
17th section of the statute of Frauds ? And having respect 
to the cases of Howe v. Palmer (f) and Tempest v. Fitzge¬ 
rald (g), we think it better to adhere to the strict and express 
words of the 17th section of this most wholesome statute. 
Those words require an acceptance by the party himself; 
and we arc of opinion that it will not be right to suffer 
any constructive acceptance to satisfy its provisions in the 
absence of proof of any express contract in writing. 

Rule absolute for entering a nonsuit. 


(«) 8 T. R. 330. 

(6) 3 Bos. Sc Pul. 333. 

(c) 4 Maul. St Sclw. 368. 

Of) 3 Baru. & Aid. 331. 

1 2 


„ (e) 3 Bara. St Aid. 680. 
(f) Id. 331. 

(jg) Id. 680. 
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The King ». Thomas XIidgwat. 


Qaashing i 
conviction on 
apenalstatute, 
for mere mat¬ 
ter of form at 
Sessions, is 
not an acquit¬ 
tal of the <le- 


This was a rule calling on the defendant to shew cause 
why an order of the Lancashire Quarter Sessions, quashing 


a conviction upon the statute 39 & 40 Geo. 3. c. K)6. s. 4. 
should not be quashed. The defendant had been convicted 
on information before two Justices, of attending a meeting of 


fendant, con¬ 
cluding the 
esse against 
any further 
inquiry in this 
Court. 

Where the 
Quarter Ses¬ 
sions, on ap¬ 
peal, qnashed 
a conviction of 


journeymen bleachers, held for the purpose of maintaining, 
supporting, continuing, and carrying on, a combination for 
the purpose of obtaining an advance of wages. On appeal, 
the Sessions quashed the conviction, subject to the opinion 
of this Court, upon an objection taken to the form of the 
conviction. 


the defendant, 

on stat. 39 St to J. Williams and Denman now shewed cause against the 
forwant C *of ’ rule, and submitted, as a preliminary objection, that the 
theoplaiswo/' Court could not entertain this rule, inasmuch as the de- 
K. B. upon the fendant had been in point of form acquitted by the Sessions, 
BS , that^he as appeared by their record, returned to the certiorari issued 
big the coni* “> this case. If the conviction has been quashed, it is con¬ 
viction might trary to the rule m all criminal cases that the defendant 
be quashed, ' ... « 

and the appeal should be a second time put in jeopardy for the same 
be tried on the offence. The quashing of the conviction is to all intents 


thouThere an ^ purposes an acquittal. This is a criminal proceeding 
was nothing against the defendant, and the first question therefore is, 
the proceed- whether the Court will entertain a motion which must in its 
thUt theron? consequences subject him to a second trial for the same 


viction was 

qnashed for form, and that the Sessions desired the opinion of the Court upon the point. 
. The stat. 39 be 40 Geo. 3. e. 106 . h. 4, enacts, that all persons who shall attend any 
meeting had or held “ for the purpose" of making or entering into any contract, &c. 
by ihit act declared to be illegal, or of entering into, &c. any rombinatiun for any purpose 
declared by this act to be illegal, &c. fit-id, that a conviction for attending a nu tting 
“ for the purpose" of carrying on a combination “ for the purpose’’ of obtaining an ad¬ 
vance of wages, rr.rrectly described the olteuce by the words “ for the purpose” though 
the description of otfence referred to in the fourth section was described in the third 
section to be “ any combination to o’/tain," the words “ for the purpose” and “ to obtain’ 
being tjnoi’jmous'. * 
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offence. In all criminal charges, an acquittal is a bar to fur¬ 
ther proceedings against the party, and even in cases of mis¬ 
demeanour where the defendant has been acquitted in coa- 
‘ sequence of a mere clerical objection, still it has been held, 
that no new trial can be had. In this case, the defendant 
has been in fact acquitted ; whether properly or not, is not 
the question; he is entitled to the benefit of his acquittal 
and ought not to be subjected to a second trial. 


^ 1823. 

The King 
e. 

Thomas 

Bidgway. 


.Abbott, C. J.—I am not aware of any case in which 
the point now contended for has been decided. I have a 
perfect recollection of cases having occurred formerly, in 
which orders of removal have been quashed for form by the 
Quarter Sessions, subject to the opinion of this Court, whe¬ 
ther the original order was right. Where the Justices have 
declared, that they have quashed for form, then in such 
cases this Court has considered whether the form was cor¬ 
n'd. Now, here the Justices have declared that they have 
quashed this conviction for form, subject to our opinion upon, 
the matter. Is there any distinction between this case iu 
principle, and those cases to which I have alluded ? 

• 

J. Williams and Denman. —Many cases, of the descrip¬ 
tion alluded to by the Court, have occurred; but there 
is a main distinction between orders of removal and con¬ 
victions upon penal statutes. In the one, if the order 
of removal be irregular and is quashed for irregularity, 
a fresh order of removal may be made out, for as 
between two contending parishes, an order of removal 
quashed for want of form, would not prevent a fresh re¬ 
moval ; and iu such cases a special cntiy is made by the 
Clerk of the Peace, that the order is quashed for form. 
Under these circumstances, in sueli eases, the matter of form 
has been remitted for the opinion of this Court. Put there 
is no analogy between an order of removal of a pauper and 
a conviction on a penal statute.* No penal cousequcuces 
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attach to the former, and, therefore, there can be no harm in 
this Court reviewing the decision of the Sessions; but a case 
has never yet occurred in which this Court has interfered to 
set the Sessions right in a criminal matter, where the de¬ 
cision of the Justices was in favour of the defendant. 

The Court intimated a strong opinion that the objection 
was not tenable, the Sessions having expressly qualified their 
election, by declaring that they had quashed the conviction 
for form ; and, therefore, directed that the counsel should 
proceed to the objection arising on the face of the convic¬ 
tion itself. 

J. Williams and Denman .—Then the objection is, that 
there has been a misdescription of the offence upon the 
face of the conviction, and that it states no offence within 
the terms of the statute upon which the proceeding is 
founded. It is entirely an objection in point of form. 
The cases of Rex v. Allen (a), Rex v. Redfearne (6), and 
Rex v. Cook (c), are the leading cases to be referred to 
upon this subject, but in all those cases the opinion 
of the Court was taken upon points reserved on facts, 
and not as to the form of the conviction. The ques¬ 
tion here is, whether in point of form there is a proper 
description of the offence with reference to the statute upon 
which the conviction is founded. Upon the face of the 
conviction the offence is, “ for attending a meeting held *for 
the purport of maintaining, supporting, continuing, and car¬ 
rying on, a combination of journeymen and workmen in the 
business of bleaching, * for the purport of obtaining an ad¬ 
vance of wages in that business.” By the s. 4. of 39 & 40 
Geo. 3. c. 106, it is declared, " That any person who shall 
attend any meeting had or held for the purpose of making or 
entering into any contract, covenant, or agreement, by this 
act declared to be illegal, or of entering into, supporting. 
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1823. 

The Kino 
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Thomas 

Ridgway. 


(a) IS East, 333. 


t b) iT. R. 2T3. 


(c) 3T.R.51?. 
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maintaining, continuing, or carrying on, for any purpose by 
this act declared to be illegal, Sfc. shall, &c." be subjected to 
the penalties therein mentioned. So that the objection 
. comes to this; whether or not the meeting is accurately 
described to be a meeting ** for the purpose” prohibited by 
a previous part of the statute. Hie species of combination 
which is prohibited by the third section of die statute, and 
to which the fourth section refers is ** any combination * to 
obtain’ an advance of wages,” &c. The conviction there¬ 
fore is clearly defective and bad in form, in not accurately 
describing the offence contemplated and designated by 
the legislature, inasmuch as it does not state that the 
combination was " to obtain.” In all criminal proceed¬ 
ings founded upon statutes, the precise language of the 
act must be adopted; it is not sufficient to make use 
of words that might possibly convey the same meaning; 
that meaning must be made clear beyond the possibility 
of doubt; to effect that object the legislature select 
their own words, and those words are not to be de¬ 
parted from even in sound. It is laid down as a general 
rule, in Hawk. P. C. b. ii. c. 25. s. 110, that unless the 
statute be recited, neither the words contra formam statuti , 
nor any periphrasis, intendment, or conclusion, will make 
good an indictment which does not bring the offence within 
ail the material words of the statute (u). The offence in 
the present case is a combination " to obtain” i. e. “ that 
is likely to obtain,” “ which has a tendency to obtain,” in¬ 
creased wages. To describe this offence as being " for the 
purpose” of obtaining that object, is clearly insufficient; for 
there may be “ the purpose” without the tendency, or even 
the capacity in the party to effect the object. The only 
safe and proper rule, therefore, is, to pursue the precise 
words of the statute. In Hex v. Neild (6), which was a 
conviction on another branch of the same statute, Lord 
lillenborough, C. J., says, “ It is not enough that the agree¬ 
ment should be for the purpose, that is, with intent to con- 

- («) Vide l Stark. Cr. PI. «06. (*) 6 East, 4t7. 
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trol; but it must be entered into^br controlling, that is, for 
effecting that object.” This is an authority in point, and 
. one entitled to the greatest weight; shewing the importance 
of adhering to the precise language of the statute.. But 
great injustice may be done to the defendant by entertaining 
the present motion. Any charge founded upou this statute 
must be made within three months after the supposed of¬ 
fence is committed, and an appeal from a conviction before 
the Magistrates must be entered at the next General Quarter 
Seayons, so that if the present case be sent back to the 
Sessions, the defendant will be barred of his appeal by the 
mere lapse of time. 

Scarlett, contra.—This is a question of law, and the 
Court of Quarter Sessions are perfectly entitled to take the 
opinion of this Court upon it. There are some few cases in 
which a strict and literal adherence to the words of the 
statute is declared to be necessary, but they are capital cases, 
aud die rule is fouuded on a tender and auxious regard for 
life; but in offences of a lighter kind any words that bring 
the party within the plain and obvious meaning of the law 
are sufficient. The argument on the other side is mani¬ 
festly absurd, for it wouid ask the Court to forget the spirit 
of the law and adhere to the letter only, to regard the 
sound and neglect the sense ot the enactment. 

Starkie, on the same side, was stopt by the Court. 

Abbott, C. J.—I am clearly of opinion, that we are 
bound in the exercise of our judicial authority to quash 
this order of Sessions, if upon die face of it, it appears 
to be founded on an insufficient ground; aud I should be 
of die same opiuipn, whether the Sessions had or had not 
specially asked oui* opinion upon the question. Supposing 
no case to have been reserved by the Sessions, but that 
their order and the original comirtiou on which it was 
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founded had been brought before us by certiorari, it would 
be our duty to read the order, and if we saw by the terms 
of it that they had quashed the conviction for informality or 
insufficiency, then to read the conviction, and if we found it 
not to be informal, then to send it back for re-hearing upon the 
merits. No injustice can arise to the defendant by our sending 
this case back to the Sessions, for as his appeal against 
the original conviction was entered within the time limited 
by the act, no subsequent delay can bar him from being 
heard on that appeal upon the merits. The questioil be¬ 
fore us is, whether there is or is not an informality in the 
form of the conviction ? That question is to be determined 
by referring to the words of the statute, upon which the 
conviction proceeded, aud if we find that the conviction 
states an offence within the words, although it may not 
have pursued the identical words, yet we are bound to 
say it does all that is required by law. There is no man 
who entertains a greater reverence for every thing that 
fell from my Lord Ellenborotigh, sitting in this place, than 
I do ■ 1 cannot, however, help saying, that the observation 
made by him, in The King v. Neild (a), (and which certainly 
was not the foundation of the decision there) is not satis¬ 
factory to my mind. My Lord Ellcnborough appears there 
to have affirmed, that the words " for the purpose of con- 
troling” following the word “ agreement,” is not a suf¬ 
ficient allegation to shew that the agreement was for con - 
troling, that is, for effecting the illegal object; and, there¬ 
fore, in that view of the case it occurred to his mind, at 
that time, that the expression used on that occasion was not 
equivalent to the language of the act of parliament; but on 
looking to the act of parliament, I think the legislature 
themselves have told us that a combination, to obtain an 
advance of wages is an agreement to do -it. The words of 
the third section are “ That every journeyman, or workman. 
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&c. who shall enter into any combination to obtain an ad' 
vancc of wages, &c. or for any other purpose, contrary to 
the provisions of this act, shall,’' &c. Now, a combination 
** to obtain,” is a combination “ for the purpose” of ob¬ 
taining. They are convertible terms, and it is the same as a 
combination “ for the purpose.” The words " for the pur¬ 
pose” shew in what sense the legislature have used the word 
" purpose.” It is used not in the sense of "intention,” 
but “ object and intention." When we look at the fourth 
section upon which this conviction is founded we find these 
words, " All persons who shall attend any meeting had or 
held for the purpose of making or entering into any contract, 
covenant, or agreement, by this act declared to be illegal, or 
of entering into, supporting, maintaining, continuing, or 
carrying on any combination for any purpose declared by 
this act to be illegal, 8sc. n Here again we must intend that 
the word " purpose,” means the " object” of the combination, 
and not the “ intention.” Reading this fourth section, 1 
must look into the act of parliament, to see what purposes 
of combination are there declared to be illegal. 1 see that 
the obtaining an advance of wages is one of the purposes 
which the legislature have declared unlawful. That being 
so, if this defendant has attended a meeting held for the pur¬ 
pose of obtaining an advance of wages, he is within the 
terms of the statute, and the conviction is right in point of 
form. 

Bayliy, J. — I entirely agree with the opinion expressed 
by the Lord Chief Justice. The case of Ilex v. Nci/d(a) is 
not an authority in the present case ; the objection to the 
conviction there was, that the agreement was not set out, 
and, therefore, that the alleged offence was not described at 
all. I agree with the dictum in Hai£kim{b'), that any words 
which do not sufficiently describe the offence are bad, but a 
variation from the precise words of the statute, iu my opi- 

(•) 6 East, 4U. (6).Havrk. P. C. Ii. ii. c. 25. s. 110. 



HILARY TERM, THIRD GEO. IY. 
nion, is not fatal, if the words used are such as bring the case 
within the plain meaning of the act of parliament. But in 
the present case the statute itself justifies the adoption of 
* the very words that are complained of, for, upon comparing 
the third and fourth clauses of the act, 1 perceive that the 
words " to obtain,” and “ for the purpose of obtaining,” are 
used synonymously. Upon these grounds, I am of opinion, 
that the conviction in this case was improperly quashed, and 
that it is our duty to send the appeal back to the Court of 
Quarter Sessions, in order that it may be heard there upon 
the merits. 


1& 

1822. 

The Kino 
*. 

Thomas 

Rxdoway. 
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Best, J. (a )—The Court of Quarter Sessions have only 
quashed the conviction in this case conditionally, that is, 
subject to the opinion of this Court, and we are, therefore, 
bound to send it back to them that the question may now 
be tried upon its real merits. I think there is no solid ob¬ 
jection to the form of this conviction, because its language 
clearly brings the offence within the meaning of the statute. 
The dictum in Hawkins, can hardly be considered as appli¬ 
cable to the present case, for I apprehend the words quoted 
from thence refer rather to a recital of tire act of parliament 
than to a description of the offence. 

Rule absolute. 

(<) Itolroyd, J. was absent at Chambers. 
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Wednesday, 
February t». 


The King -c. The Inhabitants of Wilmington. 


TJ 

On a question JjY an order of two Justices, John Moore, his wife, and 
tion.’thc Conrt «ne child,' were removed from the parish of Crayford to the 
gencraTniie^'* P 81- ^ 1 of IVUmington, both in the county of Kent. The 
in order to ex* Sessions, on appeal, confirmed the order, subject to the 

elude discus. lr . ■* 

■ions in parii- opinion of this Court on the following case : 


eular vase* in 
future, “ that 

« cipationU The pauper, John Moore, uever did any act by which Fu- 

** effected, acquired a settlement in his own right. 1 n the vrar 1814, 
•* during; mi. * * 

•* nority, ex- the pauper was removed with his father, 1 nomas Moore, by 

jn^mria*^ an onler of two Justices, from the parish of Crayford to the 
“ parish of IVUmington, as the place of settlement of the pau- 

“ another fa- per’s father, which order was appealed against, and upon 
« tractlng a re. the hearing of the appeal confirmed. The pauper in the 
It aowhJtyuH/l same year returned with his father into the parish of Cray- 
“permanently ford, and was hired bv the week to Sir llcnru Crcrcc, in 
“ the taiher’s that parish, in whose service he routinued as a weekly ser- 
vant for nearly two years. Upon leaving the service of Sir 
Henry Crewe, lie followed the occupation of mole catching 
in the parish of Crayford, by w'hich he obtained his own 
living. He never resided with his father's family, nor did 
his father exercise any control over him. In the latter cud 
of the year 1815, when the pauper was about seventeen, 
liis father left Crayford, and went to live first at Poplar, in 
a tenement at four shillings per week, where he continued 
about eight months, and in or about the mouth of February, 
1817, went to Bote, where he rented a house and orchard at 
‘20/. per annum, and in which he still continues to reside. 
Whilst the pauper followed the business of mole catching at 
Crayford, he used occasionally to visit his father both at 
Poplar and at Doic, and once slept at the father’s house 
in Poplar, but he did uot receive any maintenance or assist- 


parish of IVUmington, as the place of settlement of the pau¬ 
per’s father, which order was appealed against, and upon 
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aucc whatsoever from bis father. After the father had 1822. 

occupied the house at Bow for rather more than a year, the TheKiae 

pauper, who was then about nineteen years of age, mar- 

ried his present wife. The question for the opinion of the Ishabitaxti 

Court is, whether the pauper, before his marriage, was wnanae to«. 

emancipated by his earning his own livelihood in the 

manner above-mentioned in the parish of Cray ford. 

Holland, in support of the order of Sessions, contended, 
that the pauper was emancipated by reason of his having 
wholly ceased to be under the control of his father, when he 
w'ent into the parish of Crayford, to gain his own livelihood, 
as stated in the case. He admitted that there were con¬ 
tradictory decisions in the books upon the question of eman¬ 
cipation, and he referred to East Woodhay v. West Wood- 
hay ( a). Rex v. St. Michael in Norwich, and St. Matthew 
v. Ipswich (&), and Rex v. Walpole, St. Peter's (c), as au¬ 
thorities in favour of this argument, lie endeavoured to 
distinguish this case from Rex v. Whitton cum Twam- 
t)rookcs(d). He also relied upon Rex v. Roach (e), and re¬ 
ferred to Rex v. Woburn (f), Rex v. Cold Ashton (g), and 
Rex v. Ockchurch (/i). 

Berctis, contrd, was stopped by the Court. 

Abbott, C. J.—The question as to what is called eman¬ 
cipation in the settlement law does not arise properly in any 
case where a person during minority has gained a settlement 
of his own. The question of emancipation arises only 
where during miuority the party has gained no settlement. 

The question is, how long he shall be considered as con¬ 
tinuing a part of his father’s family, and following the 

00 l Str. 438. («) 2 Bott. 57. 

(l>) 1 Bott. 40. (/) Id. 726. 

(0 Bur. S. C. 638. 2 Bott. 44. Or) 2 Burr. 444. 2 Bott. 43. 

(d) S T. K. 355. 2 Bott. 53. \h) 2 Bott. 50. 
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1822. settlement which his father has gaiued ? It is of great im- 
portance to lay down some general rule upon this subject, in 
«. . order to exclude discussions of this kind in particular cases, 

Iuhabitauts I own it appears to me, die best general rule to lay 
Wilmibotok. 4wn, is, to say—That there is no emancipation during mino¬ 
rity, excepting by marriage, becoming the head of another 
family, or contracting a relation such as wholly and per¬ 
manently to exclude the father’s control. In my opinion 
nothing of that kind has occurred in this case, and therefore 
1 think the order of Sessions ought to be quashed. 

Bayley, J.—I am of the same opinion. Looking 
through the different authorities in the books upon the 
question of emancipation, it will be found that they all 
fully warrant the rule laid dowm by my Lord Chief Jus¬ 
tice. 


Best, J. (a) also concurred. 


Rule absolute. 


(a) llolroyd , J. was absent. 


Fridmy, 
February 8. 


Blundell c. Blundell. 


The Court 
will compel an 
attorney to 
pay the costs 
occasioned by 
his vexations 
conduct in 
giving repeat¬ 
ed notices of 
justifying bail 
at Chambers 
in vacation. 

Where a dc- 


A.NDREH S, on a former day, obtained a rule calling on 
tlte defendant’s attorney to shew cause why he should not 
pay the costs of six successive notices of bail vexatiously 
given in this case. The defendant had removed himself by 
habeas corpus in June from Lincoln Castle, into the King’s 
Bench prison, and on the 17th of December, notice of justi¬ 
fication was served on the plaintiff’s attorney to justify at 


fendsnt had been removed by habeas corpus from Lincoln Castle to die King’s Bench prison, 
and tbe plaintiff bad been put to the expence of inquiring after six n-tta of bait, as to 
one of whom a false description had been given, the Court ordered the defendant’s 
attorney to pay the costs incurred by tbe plaintiff although it was sworn that he had no 
[tte.TSoraai knowledge of tbe mis-description aud insufficiency of the bail. 
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the Judge’s Chambers, but the but did not attend. The 
affidavit stated that five other successive notices were given 
of other bail, but the parties did not attend. He relied 
•principally upon the fact sworn, that upon serving the first 
notice of bail, the clerk of defendant’s attorney had applied 
(upon an assurance of the bail’s sufficiency) for a consent 
to justify, which assurance was altogether a deception, for 
upon enquiry, it appeared one of the bail was a discharged 
insolvent, and that a false description of the residence of 
the other bail had been given, which circumstance was*cal¬ 
culated to deceive the plaintiff, and al this could not but have 
been known to the defendant’s attorney, it was a sufficient 
ground for the exercise of the discretion of the Court in 
compelling him, as one of its officers, to pay the costs of 
these vexatious proceedings. He referred to Steer v. 
Smith (a). 
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Turton now shewed cause against the rule, upon an 
affidavit that the names of the bail and their descriptions 
were suggested by the defendant himself, and that the 
attorney personally knew nothing of the parties of whom 
notice of justification had bee* given, and therefore con¬ 
tended that it would be hard to make the attorney an¬ 
swerable for misconduct, which could not be brought home 
to him personally. 

The Court said, when the, application was first made, that 
great abuses had taken place in the practice of giving notice 
to justify bail at Chambers; notice after notice was frequently 
given for justifying on a particular day, but the parties never 
attended upon finding that they were likely to be opposed. 
In one instance no less than twelve or thirteen notices had 
been given, but the bail never attended, thereby putting the 
plaintiff to the most serious expence. To repress so great 


(a) 1 Chit. l}cp. 44. 80. 
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an abuse, it became now necessary to establish some general 
, rule, which the Court felt it expedient to adopt ( 0 ); and 

Abbott, C. J. now said—I am of opinion this rule- 
must be made absolute. «<It appears perfectly clear, from 
die affidavits on both sides, that in one instance there was a 
misdescription of the state and condition of one of the 
bail 0 / whom notice had been given. It is suggested by 
way of excuse, that the attorney himself was ignorant of the 
falsehood of the description of the bail in question. That, 

I think, is no excuse for an attorney of this Court; and 1 
think it will operate as a wholesome lesson to attornics, to 
order the attorney in this case to pay the costs of the dif¬ 
ferent notices which have been given. It is the duty of an 
attorney to make himself acquainted with the condition and 
circumstances of the persons who propose to become bail, 
and he ou'ght not to tender them, unless he is satisfied of 
their sufficiency. Negligence of their duty, in this respect, 
leads to great expence, and frequently ends in fraud upon 
the party who is interested in the justification of the bail. 


The rest of the Court concurred. 


Rule absolute (//). 


(а) Tide Regula Generali*, post. 

(б) Vide Mullock's Law of Costs, 2d ed. 485. 3 Taunt. 492. 2 Burr. 
€54. 4 T. B. 371. Tiddsdth ed. 78. as to the liability of an attorney to 
pay costs to the opposite ^arty for vexatious conduct, and vide 43 Geo. 3. 
c. 4€. s. €. 
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The King r. Dolby. 
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X HIS was an indictment against the defendant for an 
alleged libel, prosecuted at the instance of a Society called 
The Constitutional Association ; and at the Middlesex Sit¬ 
tings after last Michaelmas Term, before Abbott, C. J. it 
stood for trial by a Special Jury, which had been regularly 
struck in the Crown Office. When the indictment was 
called on for trial, but two of the special jurymen attended, 
upon which the counsel for the Crown prayed a tales. The 
defendant’s counsel then challenged the array for unindiffer- 
ency in one of the sheriffs, by whom the panel was return¬ 
ed, on the ground that he was a subscriber to the Associa¬ 
tion, at whose instance the prosecution was conducted, at 
the time the jury process was returned. The Court upon 
that appointed the two special jurymen, who had appeared, 
as tryers of the matter of challenge, and they having found 
that the sheriff was unindifferent, the panel was ordered to 
be quashed, and the cause was struck out of the paper. 


Friday, 
February 8. 

Where, upon 
a challenge to 
the array for 
unindiflerency 
in the .sheriff, 
the jury panel 
was quashed ; 
Held, that the 
proper course 
to obtain m 
trial of the 
cause, is to di¬ 
rect newjury 
process to the 
coroners of the 
county, at the 
instance of the 

g roseentor, 
ut not with¬ 
out applying 
to the Court' 
specially for 
that purpose. 


Tindaf, on a former day, obtained a rule to shew cause 
why a venire facias de novo should not be directed to the 
coroners of the county of Middlesex, to return a new panel, 
in order that it might be annexed to the record when the 
cause should be again set down for trial; suggesting, that 
there was no other mode by which a trial could be obtained 
during the shrievalty of the sheriffs who returned the former 
panel, they being still in office. Notice of the rule had 

been served upon the defendant, and now 

/ 

Scarlett and J. Evans shewed for cause against the rule, 
that this was not the proper mode of proceeding, inasmuch 
as it ought to have been a rule to shew cause why there 
should not be a suggestion entefcd on the record of what 
VOL. 1. K 
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took place when the cause was last down for trial, when the 
Court, as a matter of course, might direct a new jury pro¬ 
cess to die coroners of the countv. There was no occasion 

• ■ 

to call upon the defendant to shew cause against the present 
rule, because he could be no party to the proceedings, and 
therefore he was brought here unnecessarily. 

The Court said, the defendant need not have appeared 
unless he thought proper. He was not bound to appear; 
the notice of the rule was only served upon him to give him 
the opportunity of suggesting any objection to the course 
adopted, if any could be suggested. The present applica¬ 
tion was in the regular and ordinary course of proceeding. 
It had been suggested drat one of the sheriffs was an inte¬ 
rested person, and in that case the course was to award- 
new jury process to the coroners; but this coidd not be 
done without a rule to shew cause, and as no sufficient cause 
could be shewn against it, the rule must he made absolute. 

Rule absolute (n). 

(a) Vide 35 Hen. 8. e. 6 . n. 6, 7,8. 4 & 5 Ph. & M. c. 7. 3 Geo. t. 
e. S3. as. 8. 11 . 18. 19. Buc.Abr. til. Juries. Trial* per Pais,8a. Saund. 2. 
349, note 1. Hawk. P. C. lib. ii. c. 9. *. 85. 



Friday, 
February 8. 

Uandatmu is¬ 
sued ta receive 
tn appeal 
against over* 
Baer's account, 
though the al¬ 
lowance had 
not 6een pre¬ 
viously made 
at a Special 
Sessions, under 
50 Gee. S. 
c. 49. s. 1. 


The King v. The Justices of Coixiikstf.k. 

This came oh upon a rule to shew cause why a man - 
damut should not be directed to the defendants, command¬ 
ing them, at the next General Quarter Sessions,- to receive, 
hear, and determine an appeal, against the allowance of the 

accounts of the late overseers of the parish of-, 

within the borough of Co/chester. The rule was obtained 
upon an affidavit, stating, that the appellants having reason, 
os they alleged, to be dissatisfied with the allowance, caused 
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an appeal to be entered against the same at the lai>t Quarter ld'2‘2. 
Sessions; but that the Justices dismissed the appeal, upon 
the ground, that the accounts had not previously been *• 
allowed at a Special Sessions under the provisions of the Tlic 
50 Geo. 3. c. 48. s. I. Coixubstbr. 

Knox and IValford now shewed cause against the rule, 
and relied upon Rex v. Whitear (a), which decided that 
Quarter Sessions have no jurisdiction to make an origimj 
order for late overseers to pay monies to their successors, 
and which was confirmed by Rex v. Bartlett (5); in which it 
was holden, that there must be a previous allowance by two 
Justices befoife the Sessions can entertain an appeal against 
overseers accounts. Before the 50 Geo. 3. c. 48. s. I. it 
was necessary to comply with the requisites of 17 Geo. 0. 
c. 38, in order to give the Sessions jurisdiction; but that 
statute, iu the particular of the mode of allowing overseers 
accouuts, was repealed by the 50 Geo. 3. Under the 43 Kliz. 
c. 2. s. 2. and the 17 Geo. 2. c. 38, the functions of Jus¬ 
tices were wholly ministerial, and the term allowance of 
accounts was an incorrect one, the act done by the Justices 
amounting to no more than a mere attestation. But now 
by the 50 Geo. 3. c. 49- every overseer's account is to be 
.submitted to two or more Justices at a Special Sessions , to 
be holden for that purpose, and they are required to exa¬ 
mine such accounts, and disallow all such charges and pay¬ 
ments as seemed to them exorbitant. The functions of 
Justices on this subject are therefore now entirely judicial. 

Ju the present instance no Special Sessions was holdeii, and 
no examination of the accounts under the 50 Geo. 3. c. 49* 
took place. It is not a question here what was the duty of 
the last overseers, but simply one of jurisdiction. The 
allowance they procured not being according to the pro¬ 
visions of the 50 Geo. 3, which has substitute.! a different 
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(<*) .1 Burr, t 


(*) ? Stru. 
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1888. course of proceeding, and repealed die former, it must be 
taken as if no allowance had been made at all; and then 

_ •• the parties come per saltum to the Sessions, which is clearly 

The Jvincn . 

of irregular according to the decided cases. 

COLCHZSTKR. 

Jessopp and Brodrick, contrd, were stopt. 

The Court {a) thought that the Justices below were mis- 
tfken in supposing that they had no jurisdiction in this mat¬ 
ter, as in point of fact there had been au allowance before 
two Justices, though not at a Special Sessions, and di¬ 
rected the mandamus to be issued. 

Rule absolute. 

(a) Best, J. was absent at Chambers. 


Friday, 
February 8. 

If there are 
words of per- 
tnitsion in a 
charter to do 


The King v. The Mayor and Jurats of Hastings. 

CoURTHOPE had obtained a rule calling on the 
Mayor and Jurats of the Town and Borough of Hastings, 


an act which 
is clearly fur 
the public be* 
Befit, they are 
obligatory; 
therefore 
where a char¬ 
ter declared 
that the mayor 
and jurats of 
an ancient 
town might 
hold a court of 
record for the 
holding of 
pleas, but 
which had 


being within one of the Cinque Ports, to shew cause why 
a mandamus should not issue to compel them to hold a 
Court of Record for the recovery of debts, within the said 
town and borough, pursuant to the terms of the charter of 
incorporation. 

F. Pollock now shewed cause against the rule. Tiu: 
defendants had no objection to hold the Court, if by law 
they were bound to do so; but as it appeared to them that 
no possible utility would result from it, and as it would be 


been long dis¬ 
used, the 
Court granted 
a maudamuM to 
compel such 
Court to be 
held at the in¬ 
stance of an 
inhabitant of 
tbe town, 
though he was 
not a corpo- 

TrsnftffAfr. 


productive of much inconvenience, they wished to have the 
opinion of the Court upon the subject. The relator in this 
case was an attorney, who had some time since called upoii 
the defeudants'to admit him as an attorney of the Court of 
Record iu the borough, and to issue process for the arrest 
of a debtor, which they refused; and he was not joined in 
the present application by any of the inhabitants of th< 
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town, or by any member of the corporation. Upon the 
relator's first application, the town clerk proceeded to search 
the records of the borough, and found that no court had 
been held there Bince the year 1770} and upon further in¬ 
quiry he learnt that no such court had been held in any other 
of the Cinque Ports during the memory of any living per¬ 
son. The words of the charter are, “ that the Mayor and 
Jurats of every ancient town belonging to the Cinque Ports 
might for the future hereafter have and hold, and have 
power to have and hold, at some convenient place, one 
court of record, and that the same Mayor and Jurats, and 
their successors respectively, might and should have in any 
of the said courts severally and respectively more fully and 
firmly than formerly, authority by that charter, to hear and 
.determine, &c. and tiie said Mayor and Jurats should upon 
all pleas, actions, complaints, &c. have power to compel 
appearance by summons, &c.” So that the charter only 
empowers the holding of the court, but does not enjoin it. 
Under these circumstances, and considering the long dis¬ 
use which had prevailed, this rule must be discharged. 

Court/iope, coutril, was stopt. 

Per Curiam .—Words of permission in an act of par¬ 
liament, if tending to promote the public benefit, are al¬ 
ways held to be compulsory. If there exist any good rea¬ 
sons for not holding the court, they may be returned to the 
mandamus ; but if there are no such reasons, the interests 
of the inhabitants must be respected. The court was evi¬ 
dently intended for their benefit, and is likely to promote 
their benefit, and it would be great injustice to narrow their 
privileges by discharging this rule. We are all of opinion 
that the inhabitants of this port have ap interest in the. 
holding of this court, and although the relator in this case 
is not a corporator, yet we think the corporation ought to 
hold the court for the bcnutiUof the inhabitants, for it is 


iM 

1623. 

The Else 
■ e. 

Mayob, Ac. 
of Homses. 
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1822. 


The King 
«. 

Mayor. Stc. 
of Hastings. 


clear they have power so to do under the charter. It may 
be of great benefit to the inhabitants that there should be a 
jurisdiction conducted according to the ancient common 
law of the country. It is by the disuse of so many of these 
courts, that the legislature have found it necessary to insti¬ 
tute new modes for the recovery of debts, not so well 
known in the ancient constitution. 


Kule absolute. 


Fritfny, 
February H. 


Affidavit to 
hold to hail, 

“ thstjli.J. is 
justly and 
truly indebted 
to tiiis affirm¬ 
ant in the sum 
of AM., being 
the amount 
due to this 
affirmant from 
the said G. P. 
£. J. for his 
subscription as 
member of a 
certain read¬ 
ing club, ac- - 
cording to the 
rales and re¬ 
gulations of 
the same.,'' is 
bad in form at 
well as sub¬ 
stance. A de¬ 
fendant can- 
n >t be held to 
b til for the 
a noant of a 
debt which 
may arise fro® 
the breach of 
M agreement. 


Watf.hs r. Joyce. 

This was a rule calling on the plaintiff to shew cause 
why the defendant should not be discharged out of custody • 
on filing common bail. The ground of the motion was a 
defect in the affidavit to hold to bail. The affidavit was 
made by a quakcr, stating, “ that Edward Joyce is justly 
and truly indebted to this affirmant in the sum of 33/. being 
the amount due to this affirmant from the said George Page 
Edward Joyce for his subscription as a member of a certain 
reading club, according to the rules and regulations of the 
said club.’’ 

Alderson shewed Cause, and contended, that the affidavit 
was sufficient in form, and that the name George Page might 
be rejected as surplusage, there being sufficient certainly 
in the previous part of the affidavit, that the defendant Ed - 
ward Joyce was the only person indebted to the plaintiff. 
The introduction of the other name was evidently a clerical 
error, and was perfectly insensible. 

Marryatl, coptrd, was stopped by the Court. 


Per Curiam. — This affidavit is clearly bad in substance 
as well as in form. The latter part of the affidavit is the 
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most material with respect to the certainty of the party 
supposed to be indebted, and there the defendant is de¬ 
scribed by four names, which is evidently a misdescription, 
Qr may raise an inference that another person is jointly in¬ 
debted with him to the plaintiff, and therefore is bad in 
form. But the objection in point of substance is still 
stronger, inasmuch as the affidavit states, that the debt 
arises in respect of the defendant s subscription as member 
of a certain reading club. Now at most this is a mere en¬ 
gagement that he will pay ; but the breach of that engage¬ 
ment does not in itself entitle the plaintiff to arrest the 
party and hold him to bail. The debt may arise out of a 
special undertaking, and therefore the affidavit is clearly bad 
iu substance. 

Rule absolute. 



JZx parte Tuomas White and Thomas Gibbs. 


W KITS of habeas corpus having issued on a former 
day, directed to the Admiral of the fleet at Chatham, to 
bring up the bodies of the prisoners, seamen, who had been 
impressed under 57 Geo. 3. c. 87. s. 6, it was agreed, that 
instead of making formal returns, Jervis should move to 
discharge the writs quia improvidi emanaverunt, and that 
Turtou should shew cause against that motion in the first 
instance. 

By statute 57 Geo. .3. c. 87. s. 6, it is declared, “ that 
if anv person liable to be 
for the prevention of smuggling, shall be fit and able to 


Friday, 
February 8. 


By statute 
ST (ieo• 3. 
c. 87. s. t>, 
persons liable 
to be arrested 
under the acts 
for the pre¬ 
vention of 
smuggling, 
and who are 
fit and able to- 
serve on board 
a King’s ship, 
shall be taken 
before a jus- 

arrested under any of the acts 

committed 
farther to an¬ 
swer, &e. and 

after being so committed, the. gaoler in whose custody they are kept. Is authorised or the 
order of the commissi oners of customs or excise, respectively, to convey them on board a 
ship of wrar, in order to their being impressed, where persons were impressed under 
the authority of this act, by virtue, of an order signed by only four commissioners of cus¬ 
toms ont of tlie nine nominated mid appointed by the King’s patent: Held, that such 
order was valid and effectual, it appearing by the patent that foiir of the corpnusaioners 
might act lor the whole body, aud therefore the Court refused to discharge the pri- 
souus out of custody. 
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Ex parte 
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and Guns. 
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serve liis Majesty in his naval service, and liable under the 
said acts to be impressed into such service, every such 
person so arrested shall be taken before a justice of the 
peace, and shall, upon due proof, be committed to prison 
to answer such information, and abide such judgment as 
may be thereon given against him in that behalf; and that 
it shall be lawful for the gaoler, &c. on the order of the 
commissioners of customs or excise respectively directing 
the prosecution, to carry and convey such person on board 
any of liis Majesty’s ships of war, in order to his being im¬ 
pressed into his Majesty’s naval service.” Under this sec¬ 
tion of the statute the' prisoners had been committed by a 
justice of the peace, and in pursuance of an order signed 
by four of the commissioners of his Majesty’s customs, 
they were carried and conveyed on board a King’s ship, and 
under such order impressed to serve in his Majesty’s navy. 
These facts were brought before the Court on affidavits, and 
annexed thereto was a copy of the royal patent appointing 
nine commissioners of customs to execute the powers men¬ 
tioned in the statute. 


Jervis now moved to discharge the writs of habeas corpus, 
on the ground that they had l^;en impievidently granted. 
The question in this case is, w heiher the order signed by 
four commissioners of his Majesty’s customs is sufficient to 
warrant the detention of the prisoners. In the first place, 
s. 6, of the act, under which the prisoners have been 
committed, docs not require that the order for taking the 
offender on board a ship of w r ar, shall be an order of all the 
commissioners, but it simply says “ that it shall he law ful for 
the gaoler, on the order of the commissioners, to convey 
the person on board.” Now by no necessary construction 
can that mean that the order shall be signed by alt the com¬ 
missioners, and indeed nothing could be more unreasonable 
than to require that the order of the whole body should be 
necessary to give validity to the proceedings. But the short 
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answer to the objection is, that the King’s patent appointing 
the commissioners, authorises any four of the nine to act 
for the whole body. Therefore, coupling the provisions of 
the act of parliament with the patent, the order in this case 
was perfectly valid, and consequently the Court must dis-' 
charge the writs quia improvidi emanaverunt. 

Turton, contra.—By the true construction of the section 
of the statute under which the prisoners have been impressed, 
it is perfectly obvious, that the order for their deteiflion 
ought to have been signed by all the commissioners, or at 
least by a majority of them, to render it effectual. This is 
clear from the circumstance of there being no limitation in 
that clause w ith respect to the number of commissioners 
who are to be competent to act. The order is to be issued 
by “ the commissioners” generally. Now this construction 
is the more reasonable, when the Court looks to other sec¬ 
tions of the act of parliament under which the commissioners 
are empowered to act. In some it is declared that three 
only, and in others Jive, shall have power to act. This 
shews that the legislature contemplated different cases in 
which the commissioners might be required to act in a body 
or in part, according to the circumstances of the particular 
case. Contrasting, therefore, those clauses with the clause 
in question, there can be no doubt that the legislature in¬ 
tended that the whole number of commissioners'should act 
in pursuance of the authority given iu that section. This is 
a highly puiul act of parliament, empowering the commis¬ 
sioners to cause persons committed under it to be detained 
live years on board any of the King’s ships, and therefore 
it ought to be construed most strictly. If the majority of 
the commissioners had joined in - tills order, probably the 
objection could not be supported, but to say that the mi¬ 
nority shall bind the majority is contrary t<5 all principle, and 
is evidently at variance with the reasonable intendment of 
the legislature, in the case of a corporation, or other body 
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politic, it has been decided that the majority will bind the 
minority. Cooke v. Loveland (a), 1 Bulst. 105. Grind fey 
v. Barker (b), and Rex v. Foxeroft (c). But where a mere 
naked authority is to be exercised , the concurrence of'nll. 
those to whom the authority is committed, is requisite. At 
all events a majority in all cases is necessary to render the 
act of the body valid and effectual. In this case there has 
only been the concurrence of the minority, and consequently 
the prisoners are entitled to their discharge for this in¬ 
formality in the proceedings. 

Abbott, C. J.—Tire question is, whether the pro¬ 
visions of the act of parliament are inconsistent with the 
patent; if not, the act must prevail. The cases which 
have been cited have no bearing upon the question. Re¬ 
ferring to the act of parliament, and to the language of the 
patent, I think this point is much too plain for argument. 

Bayley, J.—This is a mere question of construction as 
to w'hat shall be considered as the order of the commis¬ 
sioners of customs or excise. The legislature says it shall 
be lawful for the gaoler, on the order of the commissioners 
of customs or excise respectively directing the prosecution, 
to convey the person on board of a ship of war, in order to 
his being impressed. For the purpose of seeing what is 
meant by the order of the commissioners of customs and 
excise, we must look to their autliority, which is derived 
from the Crown, and see who are constituted commissioners 
of customs, and who are capable of making an order in 
such character. Referring to the royal patent, by which 
their authority is created, and by which alone they are to 
act, it is said, that there shall be nine in number, but that 
four of those nine shall be competent to act for all purposes 
for which their authority is created, and that the act of four 

(a) S Bos. 6t Pal. 31. (6) l Bos. & Pul.323. 

(cX Burr. 1017. 
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■ball be the act of all. In this case four of the commis- 1032 . 
sioncrs have acted, and therefore I think the order by which & ^ u 
these men were impressed, is perfectly unobjectionable. Whitb 


ppd Glass. 

Holroyd, J. —The meaning of the act of parliament 
is, to direct that such things shall be done by the orders of 
the commissioners of customs, but it does not declare 
what the commissioners themselves shall do. It simply 
says, that certain persons shall have power and authority to 
act under the order of the commissioners, and prohibits 
those persons from acting without such authority. So long 
as they have the order of the commissioners for what they 
clo, their acts are legal. Here there has been an order of 
the commissioners, directing these prisoners to be taken on 
board of a King’s ship to be impressed, and I think it is no 
objection that the order has been signed by only four of the 
commissioners, it being declared by the patent that the act 
of any four shall be the act of the whole. 

Rule absolute (a). 

(a) Beit , J. wu absent at Chambers. 


Saturday, 
February 9. 


Frixglu v. Marsack. 


X H E defendant’s bail were j ejected in the Rail Court, but Affidavit that 
time was given to put in other bail, on condition that the {*'adWwd^amd 
defendants should produce au affidavit of merits before the believes he 

1 hu «a pond 

drawing up of the rule. 


has a Rood 
defence to the 
action, will 
not satisfy the 

Turton now .produced an affidavit, stating that the de- 

feudaut was advised and believpd that he had a good defence quires him to 

swear to a 

good defence “ on the merits.” 
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■182° to ^* e act * Q, b but affidavit omitted to state the words 
v^s/^/ “ upon the merits,” and 

pMhCLB 

r. 

Mabsacjc. The Court said, this was not a compliance with the- 
terms of the condition imposed, and therefore refused to 
grant further time. 


'Saturday, 
February 9, 


The Kino v. Jamf.s Kogeks. 


rrs 

JL HE defendant had been apprelieuded under I Sv 2 Geo. 4. 
c. 1 IS. s. 33, for having in lus possession naval stores, sus- 


Bt statute 
Toe 9 Gat. 4. 
e. 118 . s. 40, 

imposed by the pected to have been stoleu from a ship in the river Thames, 

same are di- j no t having given any account to the satisfaction of the 

distributed, justices how he became possessed of the same, was con- 
one half to the . .. , . , ... 

receiver there- victcd under s. 40, in the penalty of 51., and in default of 

and*the'other payment committed to the House of Correction for two 

to such persons calendar mouths, 
as the convict¬ 
ing Justices 

it’gives noap^ Adolphus now moved for a writ of habeas corpus to 

Sons* 0 Where* bring U P l ^ e body of the defendant, in order that lie might 

a prisoner was be discharged, on the ground of a defect in the warrant of 
committed nn- . 

der a warrant commitment. Hie statute 1 & 2 Geo. 4. c. 118. s. 40, 
of execution 
(which recited 
<hat he had 
been convict¬ 
ed) for two 
months, or 
nnti) he paid 
a penalty of 
Si. for an of¬ 
fence under 
the 33d sec. of 
die net, with¬ 
out stating 
how the pe¬ 
nalty was to 
be distributed 
and to whom 

paid; the Court refused to discharge him ont of custody for this objection, holding, that 
the warrant did not require the same certainty as a conviction, and that they were bound 
to presume there had been a legal conviction to (build the warrant. 


gives the penalties recovered under the same, one half to 
the receiver appointed by the authority of the act, and the 
other to such person as the justices shall direct, and it gives 
no appeal to the Sessions. Upon summary conviction to 
the satisfaction of the justices, the party may be lined in the 
penalty of 5/., and in default of payment may be committed 
to the House of Correction for any period not exceeding 
two months, unless the fine shall be sooner paid. The 
defendant in lhis*instance had been convicted in the penalty 
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of 51. and not being able to pay the same was committed for 
two months, but the justice in his warrant of commitment 
did not statt how the penalty was to be distributed, or 
whose hands were to receive it, which he ought to have 
stated, inasmuch as there was no form of conviction drawn 
up, and no appeal given to the Sessions, and therefore the 
defendant did not know to whom he was to pay the pe¬ 
nalty, and he was left to seek the hand which was by law 
authorized to receive it. A warrant of commitment in 
such a case as this ought to contain all the certainty and 
formality of a conviction, because there is no other record of 
the proceeding, and this was the more necessary, the statute 
giving no appeal. In Doctor Groenvelt's case (a), it was 
resolved, “ that the cause of commitment ought to be cer¬ 
tain, to the end that the party may know for what he 
suffers, and how he may regain his liberty.” Now, as the 
penalty is directed by the statute to he distributed in a par¬ 
ticular manner, the commitment ought to inform the de¬ 
fendant how he is to regain his liberty, by pointing out to 
him the person to whom he is to pay the penalty. If the 
commitment, which is here substituted for the conviction, 
does not name the person who is to receive the money, to 
whom is he to pay the penalty and regain his liberty? 
As this case is to be considered in the same point of view 
and by the same rules as a formal conviction* there arc 
decisive cases upon the subject. In Rex v. Seal (ft), which 
was a conviction on the statute 42 Geo. 3, against illegal 
lotteries, which act directs the penalties to be distributed 
one third to the King, one third to the informer, and one 
third to the person apprehending or securing the offender; 
and as the conviction directed the penalty to be distributed 
as the law directs, without ascertaining to whom the last 
third was to be paid, it was held to be J>ad. The case of 
Rex v. Helps (<•) is also an authority on this point. 


m 

1822 . 

The King 
v. 

Rogers. 


(a) 1 Ld. Raym. 213. (*) 8 East, i>ti 8. 


(.-) s Maul. M Set. 331 
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1829. Abbott, C. J.—The difficulty I have in this case, i«, in 
subjecting this warrant of commitment to the same rules of 
•• construction, which are applicable to convictions. Now', 
the cases to w hich we have been referred are cases of con¬ 
victions. We are bound to presume, until the contrary is 
shewn, that there has been a good conviction, and that the 
magistrate has done every thing required of him by law. 
This is a commitment in execution, and recites that the 
partjr had been convicted, and there is no distinction in the 
cases cited, w'hich authorizes us to look at the warrant of 
commitment with the same strictness as a conviction. The 
commitment is for two months, unless the money shall be 
sooner paid. I think it is not nccessaiy that the commit¬ 
ment should state to whom it should be paid. If the de¬ 
fendant pays the money to the gaoler he will be discharged 
forthwith. It is not suggested that the magistrate did not 
direct to whom the money was to be paid before the convic¬ 
tion took place, and as we are bound to presume that 
there was a good conviction before commitment, 1 think 
we ought not to discharge this defendant out of custodv. 

Bay let, J.—The defendant is committed until he shall 
pay the penalty. If he pays the money to the gaoler the 
latter is bound to discharge him out of custody, before the 
end of the two months, and the gaoler will afterw ards take 
care to distribute the money properly, according to the 
directions of the justice It appears to me that there is no 
ground for granting this writ. 

Holroyd, J. was of the same opinion (a). 

B rit refused. 


(«) Bht, J. was absent at Chambers. 
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Mackenzie v. Hudson. 

" ■> LA R / DG E on a former day had obtained a rule nisi 

w 

to postpone the trial of this cause until the Sittings after 
next Michaelmas Term, on an affidavit that the defendant 
could not safely proceed to trial without the copy of a 
judgment of one of the Courts at Demerara, and that it was 
material and necessary to the defendant’s case to pro¬ 
cure some person from the IVest Indies to attend with 
the copy. 

Denman shewed cause against the rule, and contended 
that this was no ground for postponing the trial, unless it 
could be shewu that the document in question would be 
admissible in evidence when it arrived. It had been de¬ 
cided in Appleton v. Lord Jiraybrook (a), that the copy of 
n foreign judgment was not sufficient, and therefore the 
Court would not, upon the suggestion of the necessity of 
this piece of documentary evidence, put off the trial. 


Mtmdmf, 
February If* 


On motion to 
postjione a 
trial, upon an 
affidavi t WK - 
gestingjflSib. 
sencc of flu 
copy of a judi¬ 
cial document 
in the It cS 
Indiet, ma¬ 
terial and ne¬ 
cessary on Uie 
trial of the 
cause, the 
Court would 
not try the ad¬ 
missibility of 
tiie evidence, 
where it was 
objected that 
when it ariiv- 
cd it could not 
be admitted, 
but postponed 
ttie trial until 
the document 
should arrive. 


Sed per Curiam. —-In Appleton v. Lord Bray brook, the 
plaintiffs professed to give in evidence an exemplified copy 
of the judgment; but they were not able to prove the hand¬ 
writing of the officer of the court, and therefore the proof 
was defective. We cannot, however, now decide whether 
or not the document in question will be admissible when it 
arrives. The absence of such a document is equivalent to 
the absence of a witness, and a like objection might be 
urged to the competency of a witness, but we could not tiy 
his competency upon affidavit. There is therefore sufficient 
ground made out for postponing the trial. 

Rule absolute. 

(«'• 9 Stark. t>. 
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1822. 


FtbnmyU. The King t. The Justices of Sckkey. 

The Mat. It This was a rule calling on the defendants to shew cause 
s^&ajNriostde* W V a wr ^ of mandamus should not issue directed to them, 
c eitftjlg aming, commanding them to cause continuances to be entered, and to 

X^64|SMPR0'FlEilK a * 

Monabte notice near the appeals of one Andrew Barnett against two several 
tte*Se*?n> is convictions by two Justices, under the statute 12 Geo. 2. 

ration b,uthe c * 28 - f° r unlawfully setting up, maintaining, and keeping 
8 certa ' n fraudulent game called Hazard. The rule was 
writing its obtained on the ground that the Sessions had improperly 
Inpointoffline refused to hear the appeals, because verbal notices only 
tfcMaVses 118 had been givcu of the party’s intention to appeal, 
siooa to deter. 

mm.* Turton now shewed cause. The question in this case 

must turn entirely upon the construction of the liftii clause 
of the statute upon which the conviction was founded. 
That clause provides, that any person convicted under the 
act, shall have a power of appeal to the next General 
Quarter Sessions, upon giving reasonable notice to the pro¬ 
secutor of his intention to appeal, and entering into a recog¬ 
nizance to try his appeal at the next Quarter Sessions, and 
enacts, that such appeal shall then be heard aud finally de¬ 
termined. The language of this clause is much more com¬ 
prehensive and strict than is ordinarily to be found in such 
statutes, and much of the argument in this case must depend 
upon the force and meaning to be given to tin; words “ rea¬ 
sonable notice.” Thu fair and just conclusion is, that the 
notice must be “ reasonable” in the opinion of the Justices 
at Sessions, for the Justices alone are the proper judges 
upon such a matter. It has indeed been held, under cir¬ 
cumstances somewhat similar to the present, that a verbal 
notice of appeal is sufficient, and the case of The King v. 
The Justices of Salop (a), may be cited as decisive of that 

(a) 4 Barn. Si Aid. 626. 
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point. But upon reference to the act of parliament (a) un¬ 
der which the conviction in that case took place, it will be 
found, that the word “ reasonable” does not occur, and that 
consequently no sort of discretion is there vested in the J us- 
tices as to what shall, or shall not, be a sufficient notice of 
appeal. But the mere introduction of this word in the pre¬ 
sent statute, necessarily includes and supposes a discretion 
in the J ustices as to what is a reasonable notice, and they 
have determined, as they had full power to do, that a verbal 
notice was not a reasonable one. Upon all general princi¬ 
ples, it is clear that the Justices in Sessions are the proper 
judges of what is a pioper notice of appeal, and those prin¬ 
ciples have been most fully recognized in the case of The 
King v. The Justices of Buckinghamshire (b), decided in this 
Court, in which Lawrence, J., expressly declares that the 
Justices at Sessions are to judge whether such reasonable 
notice has or has not been given, as will entitle cither parly 
to proceed upon the appeal. The Justices in the present 
case have acted upon these principles. They have consider¬ 
ed themselves the sole and proper judges of what is, or 
is not, a reasonable notice of appeal,' and, acting upon that 
consideration, they have concurred in the usual and ordinary 
practice of the Sessions, and have decided that a verbal 
notice is not a reasonable one. In so doing they are fully 
borne out bv the authority referred to, ami bv the established 
practice at their own Sessions. The Justices dismissed 
these appeals, on the ground that there ought to have been 
a notice in writing, being of opinion that a verbal uoticcwas 
not that reasonable notice required by the statute, aud at the 
same time stsiting that they considered themselves to he 
the sob? judges of what was reasonable notice, and the prac¬ 
tice of their Sessions requiring a written notice, they de¬ 
clined hearing the appeals. 


1622 . 


The Kino 


r. 

The Justices 
of Surrey. 


(n) 4t> Geo. 3. c. <!C. s. . r ». (6) 3 East. 312. 17 Geo. 2. c. 53. s. 4. 

2 Solan’s, I*. L. 417. 


VOL. I. 


I. 



^4 CASES IN THE KING’S BENCH, 

1822. Core lei/ and Adolphus, contrd, were stopt by the Court. 

The Kino , , 

r. Abbott, C. J.—I am of opinion that the mandamus m 

of SuiutEY. ti 1 * 8 case ought to go. Under the terms “ reasonable notice,” 
the question whether a parol notice of appeal is or is not 
sufficient, does not properly arise. Reasonable notice has 
no reference to the precise description of notice as respects 
the form, but regards rather the substance, as, whether it is 
reasonable in point of time or number of days before the 
Sessions. Unless the act of parliament specifies the form 
and manner in which the notice is to be given, as by direct¬ 
ing that it shall be in writing, which some of these penal 
statutes do, a parol notice may clearly be given. The rea¬ 
sonableness of such notice, in point of time, is certainly for 
the Justices at Sessions to decide, and in this sense I take 
the words “ reasonable notice” to have been used in this 
statute. The Sessions dismissed these appeals on the 
ground merely that there ought to have been a notice in 
writing, without regard to the reasonableness of the parol 
notice which is stated to have been given. It is not our pro¬ 
vince to decide upon affidavits whether reasonable notice 
was given in point of time. That is for the Sessions to de¬ 
termine; and therefore we recommend the Justices to in¬ 
quire whether reasonable notice, either verbally or in writing, 
was given. If they shall find that reasonable notice was 
given, either verbally or in writing, then they will probably 
enter continuances, and proceed to the determination of the 
appeals, without making a formal return to the mandamus; 
but what we propose is not absolute upon them, they may, 
if they think proper, make a return, and have the question 
more deliberately discussed. 

The other Judges concurred. 

Rule absolute (u). 

(«) Vide Rex v. The Justices sf F.ssex, 4 Bam. St Aid. 976. 
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1822. 


The Kino r. The Sheriffs of Lonoon in a Cause of MmkUy, 


Marsh v. Russell. 


February II. 


This was a rule nisi for setting aside an attachment In gen«ni^8w 
against the Sheriffs of London for itfegularity, with costs. p i ea j s a 
The action was brought upon a bill of exchange. The of 

defendant was arrested in Trinity vacation, and gave a bail bai1 J bu . t * 
bond to the Sheriffs. Notice of justifying bail was given for putting in 
for the 16th of "November . One of the bail justified on bail had'ex- ? 

that day, and tfie learned Judge who presided in the Bail 
Court, gave further time to add and justify another bail on been rejected), 
the 20th of November, the plaintiff to be in the same situa- given to add 
tion in which he would have been by the rules and practice ^herbaa* *”* 
of the Court, if the bail had been perfected on the Kith, without preju- 
and a rule to that effect was drawn up accordingly. Be- plaintiff in his 
tween the I (3th and the 20th of November the plaintiff and S fn*U»?iM- * 
demanded a plea, and the added bail, of whom notice had 
been given, not having justified pursuant to the notice for plea: Held, 
the 20th, the plaintiff, on the 28th of November attached uchment 
the Sheriffs. The irregularity complained of was, that the |?J® not 

attachment ought not to have issued, because the demand of bringing in the 

, . , .. body was n>- 

a plea was a waiver of the justification of bail. pular, the add¬ 

ed bail not 
having josti- 

Abraham now shewed cause against the rule, and con- * u, " n 

° * the tunc for 

tended that the demand of a plea was no waiver of the which ind.il- 
justification of bail under these circumstances, for by the gf"ru; and 
terms of the rule for the allowance of farther time to add proceedings 1 * 
and justify another bail, it was expressly stipulated that the 
plaintiff should be in the same situation as lie would be by though late* 
the course and practice of the Court, if both bail had justi- Xgatast the** 
fied on the Kith of November. Therefore, the demand of "®twkhiit!n!id- 
a plea was perfectly regular, and the added bail not having log the orl- 

justified on the 20tli, the Sheriff was properly attached. wM*lxccntcd 

. <> by the old 
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1822. Bolland, contrA, who appeared for the Sheriff, saicf^it had 

Taking * >een ruled over and over again, that a demand of plea was a 
•». waiver of the justification of bail: and as there did not 
«f London, appear to be an; thing to take this case out of the general 
rule, the attachment had been issued irregularly. But at all 
events the proceedings against the Sheriff were too late. 
The writ issued on the 13th of January, 1821, returnable 
on the Sd of Novembtr ; that writ might have been served 
ou-the 6th, but was not, in fact, served until the lOtli; then 
the rule to bring in the body might have been served on the 
12th, but was not served until the l6th; and when served, 
it was upon the present, instead of the late, Sheriffs, so that 
four days, of which the plaintiff might have availed himself, 
■were lost. On the 17th the plaintiff demanded ,, plea, and 
no subsequent steps were taken until the 26th of January, 
whereas the plaintiff might have moved for an attachment 
on the 19th of November. I5y these dilatory proceedings 
the Sheriff was prevented from rendering the defendant 
or putting in bail above ; therefore the remedy against the 
Sheriff is gone. 

Abbott, C. J.—-I quite agree with the general rule, that 
the demand of a plea is a waiver of the justification of bail, 
but tiiis case affords an exception to that rule; for here is 
an order by which indulgence is given to the defendant to 
add and justify another bail, on a subsequent day to that on 
which he was bound to .perfect his bail. By that indulgence, 
the plaintiff was placed iu a different situation from that in 
which he would have been by the rules and practice of the 
Court; but in order to prevent any injustice that might have 
been done to him by such proceeding, a condition was 
attached to the rule, by which the plaintiff was to be placed 
in the same situation as if both bail had justified on the 
first day for which notice was given. Jf both bail had then 
justified, the plaintiff might have demanded his plea on the 
following day, but by the rule* as he was to be iu the same 
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situation as if both had then justified, he does demand his 1832. 
plea. He would not be in the same situation but for the xheKnls 
rule, if he was obliged to delay his proceedings until the ^ shsrif* 
'subsequent justification of the bail. It seems to me, there- of London. 
fore, that the demand of a plea is not a waiver of the justi¬ 
fication under the special circumstances of this case, and 
the terms of this order. Then, as to the delay, the statute 
savs, that the Sheriff shall have six months before he shall 
be called upon to return the writ. It is said that the 
attachment was served upon the new Sheriff instead of the 
old one. True it is, the plaintiffs afterwards discover 
their error, but I cannot say that the delay in this case is 
such as shall deprive them of the benefit of their attach¬ 
ment. It is the duty of the Sheriff to take care that 
he has good and sufficient bail, and if he has not, it is his 
own fault. 

The rest of the Court concurred. ’ 

Rule discharged. 


Mutchin son v. Allcock and Another, Executors. Monday, 

February 11. 

JL N this case it had been referred to the Master to tax the Where the 

.... . . Master, on the 

costs of the day for not proceeding to trial pursuant to taxation of 

notice. It was an action upon a promissory note alleged to proce’/dhijpto 

have been made bv the defendant’s testator. The defence tri * 1 P urM, * n, “ 
, . . , . , to notice, dis- 

mtended to be set up was, that the note was not of the allowed the 

proper hand-writing of the testator, who at the time the note ^tnewf* °* * 

was made, resided at Newcastle-upon-Tyne. In order to 

prove the defence, the venue being laid in London, the iie-uptm-Tyn* 

defendants subpoenaed a witness from Newcastle-upon-Tyne, give evidence 

to shew by comparison of hand-writing Between the note hanX^Trit" 

ing in a cause 

where the defence was forgery, the Court ordered the Master to review his taxation; 
bolding, that upon a nice question whether the evidence were, or ware not admissible, 
’he txpcui c* ot the muium onjdtt not to hate been disallowed. 
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ia*2. 


Hutchinson 


r. 

Am.cock 
uid Another. 


in question, and the signature to the testator’s will, that 
the former was a forgery. The Master on the taxation of 
costs, disallowed the expences of this wiuiess, considering 
that his evidence was not admissible. 


Tittdal now shewed cause against the rule, and contended 
that the Master had properly disallowed the expences of 
the witness, for that his evidence, which merely went to 
the comparison of hand~writing, could not be admissible on 
an issue as to the fact whether the testator had made the 
note. 


Park , for the defendants, was stopt by the Court. 

Per Curiam —We think that the defendants might 
reasonably suppose that the attendance of this witness was 
necessary, and upon a nice question whether his evidence 
was admissible or not, the Master was hardly justified in 
disallowing bis expences. 

Rule absolute. 


The King v. Marriott and Another, Esquires. 

This was a rule calling upon two justices of Yorkshire , 
to shew cause why they should not amend their return to a 
mandamus issued from this Court, commanding them to 


February 11. 

The Court 
will not direct 
ia what man¬ 
ner justices 
■hall nalce 

their return to compel certain persons to perform statute duty in the town- 

bnt if the * ship in which their lands were situated, who had claimed 

to'eauuMfera exemption by virtue of a local act of parliament. The 

to J tt8tice * *** return had set forth certain clauses of the 

question in¬ 
tended to bo agitated, the Court will, at the instance of the party interested, make a 
rule giving the justices liberty to amend in the meaner required, if they shall be so 
minded. * 
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act of parliament under which the exemption was claimed, 
but had omitted to state a fact which the prosecutors con¬ 
sidered material to raise the question arising upon the sta¬ 
tute. 




The King 


r. 

Maiouott 
autl Another. 


Cullman now shewed cause against the rule, and con¬ 
tended, that this was an application which the Court could 
not entertain, because it was in effect directing the justices 
in what manner they should make their return, which was 
contrary to all principle. The magistrates themselves might 
apply to the Court for leave to amend their return, if they 
had made any omission by mistake, or otherwise; but this 
application did not come from them, it came from the party 
interested iu the question. The magistrates must be left to 
their own discretion in what manner they will make their 
return. The application should at least have been made 
with the concurrence of the magistrates, but they ought not 
to be compelled to shape their return in order to suit the 
views of an interested party. 

Si arictt, contra, was stopt by the Court. 

Per Curiam .—We agree that we cannot oblige the jus¬ 
tices to make their return in a particular manner, but it is 
suggested that the return in its present form will not raise 
the question upon which the parties wish to .have the opi¬ 
nion of the Court. The rule calls upon the justices to 
shew cause why the return to the writ of mandamus should 
not be amended. It certainly cannot be made absolute 
in those terms, but we tan vary the rule, by ordering 
that the justices may be at liberty to amend the return if 
they should see tit, so as not to make it compulsory upon 
them. 

Kulc absolute, in thf terms suggested 
bv the Court. 
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Monday, Vansandait, Gent, one, &c. v. Bukt, Gent, one, &c. ' 

% February Jl. ' 7 ’ 

This was a rule calling on the defendant to shew cause 
bein'! sued by . 

bill as an at- why all proceedings in this action should not be stayed. 
Conri^(dcadind *^e plaintiff consenting to allow the defendant’s costs in this 
?? i att i? r j cause to be set off against the debt due from the defendant 

ncy wlio had ° 

not filed any to the plaintiff, upon a certain judgment of Hilary Term, 
warrant to dc- „ . J 

fend, and on 1818, entered as of record in tins Court, 
motion to stay 
the proceed¬ 
ings in the The circumstances under which this motion was made 

action (in 

which the were these:—In 1818, the plaintiff obtained judgment 
nonsuited), aS against the defendant in this Court for a debt amounting to 
phnntirt under- 30 OOI. and upwards, which remains outstanding and tin- 
off the de- satisfied. The present action was commenced in il lichael- 
costsagainst a mas Term of the same year, the plaintiff suing the defeii- 
judgnient debt (Jant bv bill as one of the attornev’s of the Court, to which 
t»Jhe plain- the defendant pleaded by John Guy, his attorney, but no 
common bail was filed by or for the defendant, neither did 
Mr. Gay file the 5 s. warrant required by the practice of the 
Court, to enable him to defend for the defendant. The 
cause came on to be tried at the Sittings after Hilary Term, 


tiff: Hclil, 
that the de¬ 
fendant's at¬ 
torney «r 
agent had no 
lien upon the 
costs for his 


suit. 


defending18iy, when a verdict was found for the plaintiff, subject to 
the opinion of the Court upon a case reserved, which was 
argued in last Michaelmas Term, when the pvttca was 
ordered to be delivered to the defendant, and a nonsuit en¬ 


tered (a). The defendant’s costs of this action were taxed 
at 80/. and upwards, and in order to prevent execution being 
taken out for that sum, the plaintiff now applied to stay the 
proceedings, undertaking to set off the costs against tin- 
amount of the judgment debt due to him from the defen¬ 
dant as above-mentioned. 


(a) Vide '• luii'ii. & AM. 1C. 
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liayly now shewed cause against the rule on behalf of 
Mr. Guy, the attorney or agent of the defendant, and con¬ 
tended, that the rule could only be made absolute subject 
‘ to the lien of Mr. Guy for his costs in defending the suit. 
It was true that Mr. Guy bad not filed any warrant to de¬ 
fend, but that was no objection; he appeared as the at¬ 
torney on the record, and had been treated by the plaintiff as 
the attorney throughout the whole suit, by serving him with 
notices. See. and he was sworn to be the defendant’s agent. 
The warrant of attorney might be filed at any time pendente 
lite, or before final judgment signed; Wynne v. Wynne (a). 
Dyke v. Sweeting ( b ), and Soke v. Caldecott (c). Admitting 
this to be an irregularity, the plaintiff could not now take 
advantage of it, after he had treated Mr. Guy as the agent 
iu the cause, and when the objection might be cured at any 
time before signing final judgment, as the cases cited fully 
warranted. It was sworn that the defendant was not in fact 
an attorney at the time the suit commenced, not having takeu 
out his certificate for a considerable period of time before. 

Scarlett, contriL—The objection is, that the defendant 
himself is his own attorney, and that the person who re¬ 
sists this application, never was the defendant's attorney in 
this suit, as is evidenced by his own conduct iu the cause. 
As the defendant’s agent he has clearly no lien upon the 
costs, and consequently this application is a matter of 
course. 

Aiibott, C. J.—The defendant is sued as an attorney, 
and for any tiling that appears to the contrary, he is an at¬ 
torney of the Court. That being the case, it seems to me 
that we, ought to give effect to this application, by allowing 
the plaiutiff to set off the costs of this qction against the 
judgment obtained against the defendant iu 1818. The ap- 


1822 . 

Vansawdau 

«. 

Burt. 


yi) 1 Wily. 


it') iq, i8i. 


(c) 1 Sira. 52i*. 
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V. 
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CASES IN THE KINGS BENCH, 

pearance of the person who resists this motion, as the agent 
of the defendant, will not make him his attorney. If he is 
not the attorney in tire cause, he has no lien upon the costs. 
To give him the effect of what is contended for, he must, 
shew that he is the attorney, and that he had tiled a warrant 
to defend as attorney. The cases cited are perfectly dis¬ 
tinguishable from this, because in those the question arose 
upon writs of error. I thiuk this rule ought to be made 
absolute. 


Bay ley, J.— .An attorney has a lien for his costs upon 
the sum recovered by his client, but it is not so clear that 
that privilege extench to agents. In this case Mr. G’sy is 
at most no more than the agent; he certainly is not the at¬ 
torney in the cause, and therefore this application is well 
founded. 

Best, J. (u), concurred. 

Rule absolute (/;). 


(a) Holroyd, J. was absent at Chambers. 

(fr) Vide Brou-n v. Sttgee, 4 Taunt. 3.’U. Randall v. Fuller, 6 T. R. l.iii. 
Ptfue v. Erie, 8 T. K. 407, ami Reid v. Dupptr, 0 T. K.Jtil. 
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1822. 


Gabell v. Shaw. 


Tuteduy, 
February IS. 


This was a rule calling on the plaintiff to shew cause WherTa^e- 

why it should not be referred to the Master to strike out tatned,°besidea 

two unnecessary counts in the plaintiff’s declaration. Be- t ’ ,e usn ** no- 
- r ncy coants, me 

sides the usual money counts, the declaration contained the indebitatus and 
. ... quantum me- 

indebitatus, and the quantum meruit counts for work and n it counts for 

labour performed by the plaintiff as the attorney of the de- 

fendaut, and two similar counts for work and labour gene- torney, and 

two similar 

rally. counts for 

work and la¬ 


bour general- 

Chittif shewed cause against the rule, and said, that as the 


counts m question were tor separate and distinct demands, tl) e Master to 
, ,, , , i strike out the 

the Court would not try upon affidavit whether they were latter for su* 

superfluous or unnecessary. At this stage of the action Porc'the^Mue 

it was premature, at all events, to refer it to the Master to was IDa ^ e U P* 


strike out the counts, supposing them to <bc superfluous. 
But the Court could not decide that they were superfluous, 
and there was nothing to shew that they were introduced 
vexatiously. 


Platt, contra, cited Iloroness v. IVilcock and Tidd, 
6lh edit. 4<>7, as direct authorities. 


The Court said, that the authorities cited were suffi¬ 
cient to warrant the reference to the Master, and therefore 
made the 

Rule absolute (6). 


(a) Bar nr?, 360. 

(Jr) Vide Price v. Fletcher, Cowrp. 727. 1 Campb. 196. Clarke v. Mum- 
ford, 3 Campb. 37. Nicholson r. Croft, 2 Burr, lifts. Meeke v. Oxlare, 
1 New. Rep. 289. Sichol v. M’iUon, 1 Chit. Rep. 418 , and Baglty v. It'ut- 
kin$ , ib, 4.i0. 
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1882. 


Tuesday, 
February IS. 


Service of the 
copy of a writ 
of latitat at 
eleven o'clock 
at night is re¬ 
gular, and not 
within the rule 
of Court, Mie. 
41 Geo. S. 


Upton v. Mackenzie. 

On motion to set aside the service of the copy of the 
writ of latitat in this case, it appeared that the service took 
place at eleven o’clock at night on the return day of the 
writ, and therefore it was contended to be irregular, it being 
contrary to the rule of Court of Mich. Term, 41 Geo. 3. by 
which it is ordered, " that no rules, orders, or notices in any 
cause or matter depending in this Court, shall be served, or 
any proceedings or pleadings delivered or served, later than 
ten o’clock at night, and that any service or delivery thereof 
after that hour, shall be null and void.” 1 East, 132. 


Parke shewed cause against the rule, and contended, that 
this case was not within the rule of Court referred to, and 
that tlie process might be served at any time on the return 
day of the writ. He referred to Weyburn v. Neale {a), 
where the defendant was served with the writ on the da) of 
the return at eleven at night, and the Court refused to set 
aside the proceedings. 


Chitty, contrd, insisted that this case was within the rule 
of Court, Mich. 41 Geo. 3. He cited 2'idd, 7th edit. 520. 

Sedper Curiam. —We think it is not within the rule of 
Court. The service of the copy of the latitat at eleven 
o’clock at night, is regular, according to the case cited from 
Pur row's Reports, where the question of service of pro¬ 
cess seems to have been fully considered. 


Rule discharged. 


(«) ii Burr. 81 
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1822. 


Doe on the demise of Beaumont v. Armitage. 

This was a rule calling on the defendant to shew cause 
why the lessor of the plaintiff should not be at liberty to 
amend his declaration by adding another count, introducing 
another demise to the demises already declared upon. The 
parties had been in Chancery, and a receiver having been 
appointed for the estate in question, the lessor of the 
plaintiff was desirous of laying a demise in the name of the 
receiver, in order that he might not be turned round upon 
a matter of form. The roll had been made up, and the 
declaration was entitled of Hilary Term, 1820. 


Tuaday, 
February IS. 


Plaintiff in 
ejectment 
permitted to 
amend bis 
declaration on 
payment of 
costs, by 
adding a new 
connt oft 
another de¬ 
mise, after 
three terms 
bad elapsed, 
and tbe roll 
had been 
made up and 
carried in. 


Chitty shewed cause against the rule, and contended, 
that after the roll had been made up and carried in, and 
three Terms had expired, it was now too late to amend it. 
The roll had been completed, and the Court would not 
suffer its records to be defaced by adding new counts. He 
referred to Tidd, 7th edit. 740, and Barnes, 6 & 8. 


The Court however said, that by the present practice of 
the Court this might be done upon payment of costs, and 
therefore the rule was made absolute. 

Rule absolute. 


(a) Vide Minchin v. Cope, Gent. 1 Chit. Rep. 45. Woodroffe v. Jf'il- 
lianu, 6 Taunt. 19. and 1 Marsh Rep. 419. 
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Titnday, 
February 12. 


In an action 
of aaaanlt, the 
Court com* 
pellcd the 
plaintiff to 
disclose to the 
defendants 
his proper ad¬ 
dition and 
place of re¬ 
sidence, bis 
identity being 
material to 
their defence 
on the trial, 
and tin.- pro¬ 
ceedings were 
stayed until 
the disclosure 
was made. 


Johnson r. Biuley and Others. 

SCARLETT had on a former day obtained a rule to 
shew cause why the plaintiff in this case should not disclose 
to the defendants his proper addition and place of residence, 
and why in the mean time all proceedings in the action 
should not be stayed. It was an action of assault alleged 
to have been committed by the defendants upon the plaintiff 
at a public meeting held at Manchester, in the month of 
August, 1819. The defendants had pleaded several spe¬ 
cial pleas. Four authorities itad been quoted in support of 
the motion. 

J. Evans and Bingham now shewed cause. This is an 
application novel in its nature and unsupported either by 
principle or precedent, as appears by an examination of the 
very cases which have been cited in support of it. The 
first of these is the case of Cyan v. Kirby (a), which there 
is no doubt from the language of the report, was a qui turn 
action, and therefore cannot appiy in this case. The next 
is that of Taylor v. Harris (A); which came before the 
Court under very different circumstances from the present, 
for there it appeared Apt the plea in abatement was false, 
and consequently cannot avail the defendants. The third 
is that of Braxton v. Dyke (c), which was evidently 
either a qui tam action, or a criminal proceeding, and con¬ 
sequently is inapplicable; and the remaining was a MS. 
case in the Court of Common Pleas, not yet reported, and 
therefore undeserving of serious attention here. It is per¬ 
fectly clear, upon several authorities, that the practice of 
granting a rule to stay proceedings till the plaintiff be named. 


(a) l Stra. 40*. 


(A) 4 Barn. & Aid. 93. 


(0 Barnardiston, *. 
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or security given for costs, has prevailed only in ejectment f 
and in qui tam actions; in the fonner, when it is on the 
demise of an infant, or when the lessor of the plaintiff 
happens to die, or resides abroad, or when the action for 
mesne profits is brought in the name of the nominal plain¬ 
tiff ; in the latter, when the plaintiff’s residence is unknown, 
or he appears to be a fictitious person, liracehy v. Dal¬ 
ton (a). In these cases the rule has been granted, and for 
reasons too obvious and satisfactory to require reiteratiou 
now, but it has never been extended beyond them, nor is 
there any possible reason that it should be. What is the 
object of the defendants in making this application t It 
cannot be to ascertain the existence of the plaintiff, be¬ 
cause they have not denied the assault imputed to them, but 
have pleaded a justification to it, which is in itself an ac¬ 
knowledgment that the plaintiff is in existence. It cannot 
be to obtain security for costs, for to that they are not en¬ 
titled by law j nor cau it be to enable them to prepare for 
their defcuce, because the knowledge. of the plaintiff's re¬ 
sidence can give them no information, and no grounds of 
defcuce beyond those which the facts stated in the decla¬ 
ration and to which they have pleaded, afford. The real 
object is one to which the Court cannot lend themselves. 
The plaintiff' is a poor man in an humble rank of life; the 
defendants are rich men, and members of a powerful body, 
and by ascertaining the residence of the plaintiff, they will 
be enabled to exert all their wealth and influence to prevent 
him from the prosecution of his suit. It is upon the prin¬ 
ciple of self preservation, from an allowable and well- 
grounded caution, and from a just apprehension that a 
secret but successful system of oppression will be practised 
against him to deter him from proceeding in this action, 
that the plaintiff Iras refused to make himself known. The 
defendants can receive no benefit from the granting this rule. 


175 


1622. 


Johnson 


v. 

Bikiby 
and Others. 


(«) 1 Stra. 705. 1 Tidd’s Pmc. 554. * Compton s Prnc. 4<i4. 
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1822 . while the plaintiff is likely to experience much inconvc- 
nicuce and injury; the application is not supported by any 
Biriry sound legal reasoning, or by any valid authority, and the 
and Others, justice of the case clearly demauds that the rule should be 
discharged. 

Scarlett and Hullock, Seijt. contrd.—There is nothing to 
shew that the case of Gy mi v. Kirby was either a qui tain 
action, or an action of ejectment, and the probability is. 
that if it had been so, the fact would have been mentioned 
by the reporter; consequently the argument founded upon 
that case falls to the grouud. The present action is brought 
at a distance of more than two years from the period when 
the alleged assault is supposed to have been committed, ami 
although insinuations have been thrown out that the plaintiff 
may be injured by making himself known, he has not 
ventured to offer any affidavit to that effect. The privilege 
of appearing by attorney is indeed an ancient one, but it 
must not be forgotten, that by the common law no person 
could appear by attorney without the King's special warrant, 
by writ or letters patent (a), and it never was intended that 
this privilege should be construed into a right to enable a 
plaintiff to deprive a defendant of such full knowledge of 
him as was necessary to his defence in the suit. In the 
^present case it is necessary to the defendants, in order for 
their defence, to know wlty» the plaintiff is; their affidavit 
states this, and also states that they have diligently searched 
for him, and are not able to discover him. 

, Abbott, C. J.— I am of opinion, that in order to pro¬ 
mote the due administration of justice, it is incumbent 
upon us to make this rule absolute. It is not suggested, 
that the present application is made with any view to the 
obtaining security for costs, nor if it had been, or if it 


(«) Co. Lift. 188. <-* I„* t . 21«. 
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hereafter should be, would the Court lend any facility to 
the attainment of that object ? I cannot for myself per¬ 
ceive any solid reason why the plaintiff should conceal his 
residence, but I do perceive that it may be extremely im¬ 
portant to the defendants to ascertain it, aiul that their de¬ 
fence may be materially impeded by their being refused 
such information. It must be remembered, that the as¬ 
sembly at which the plaintiff was present at the time of 
committing the alleged injury, was an extremely numerous 
one; his precise local situation in that assembly may be a 
circumstance very important for the defendants to know, and 
it is quite impossible that out of so many thousand persons, 
they can discover the plaintiff by their knowledge of his 
name merely. They have stated in their affidavit, that they 
have taken pains to discover who he is, and his residence, 
and have not been able to get the necessary information, 
and justice requires that they should be put in a situation 
to acquire every information which can at all conduce to 
the fair and ordinary means of their defence. It is true 
that generally speaking, applications of this nature have 
been grunted only in actions qui tam, or in ejectment, and 
then with a view to the obtaining security for costs; but 1 
am not prepared to say, that the practice has never been 
extended farther; and the cast; in Strange does not seem 
to me to decide that question. It is our duty so far as in 
us lies, to administer to both the parties fair aud equal 
justice, and in order to discharge that duty, I think we 
must grant this application. 


1 1822. 


Johnson 


Riiilby 
and Others. 


Bay ley, J. —Upon all general'' principles I think a 
defendant is entitled to kuow who the pluintiff is, in what 
profession or way of life he is engaged, and where he re¬ 
sides, and that to deprive him of such knowledge is an ob¬ 
struction to justice and to a fair trial. The defendants in 
this case have sworn that they are ignorant of these tacts, 
uud we are bound to enable them to obtain a knowledge of 


VOL. i. 


M 
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1(122. them. By referring to early history, we find, that before 
the statute of Westminster 2d. every plaiutitT was bound to 
r . appear personally, unless he had a special writ from the 
and'others. King granting him the privilege of appearing by attorney; 

if this were still the case, every defendant would, as a 
matter of course, know who and what the plaintift was, 
and I think the modern extension of the privilege should 
not be suffered to injure the defendant in this respect. The 
case in Strange is not decisive of the question in all cases, 
and I believe its authority, as contended for to-day, has 
sometimes been questioned, particularly in the note to that 
case by the last editor. It has appeared, that at the time 
when this injury is alleged to have been committed, there 
were sixty thousand persons present. Now it may be very 
material for the defendants to know in what particular part 
of that very large assembly the plaintiff stood, and how is 
it possible for them to ascertain that fact without the infor¬ 
mation which they desire by this application ? The par¬ 
ticular mode of defence that they may adopt, the witnesses 
whom they may wish to call at the trial, and many other 
important circumstances, may all depend upon their know¬ 
ledge of the situation, diameter, and residence* of the 
plaintiff; and I am therefore of opiuion that it is essential 
to justice that this rule should be made absolute. 

Holboyd, J.—I am entirely of the same opinion. I 
think that we have authority by law, and 1 am quite clear, 
that wc are bound in justice to grant the defendants what 
they seek for by this rule. There is no evidence that the 
case in Strange was a qui tarn action, but even if there 
were, and if we had no legal authority in support of this 
application, still 1 think that the clear grounds of public 
justice are sufficient to govern our decision. It is insinuated 
that by granting this rule we shall expose the plaintiff to 
danger, but this is mere surmise, there is no affidavit to 
that effect, and we must not act upon the surmise of the 
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plaintiff, so as in effect to declare, that the laws of the 
land are inadequate to his protection. In point of fact, for 
all that at present appears, there may be no such person as 
* the plaintiff, and therefore the defendants arc certainly en¬ 
titled to such a disclosure as will enable them to ascertain 
that fact, and to regulate their defence accordingly. 
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Johnson 

e. 

Birley 
mud Others. 


Best, J.—-1 am clearly of opinion, that this rule ought 
to be made absolute, and that it is not necessary we should 
have any precedent to authorise our so deciding. It is our 
duty to take care that every cause should be conducted fairly 
and properly on one side as well as on the other, and I 
think great injustice w'ould be done to the defendants if w-e 
were to refuse their present prayer. Their defence under 
the plea of Not Guilty would be materially prejudiced by 
our refusing this rule, because they would be shut out from 
producing evidence of any particular facts which their 
knowledge of the plaintiff’s situation at the time of the 
assault, might enable them to collect. Supposing a similar 
application has hitherto been granted only in actions of 
ejectment and qui tarn, still the reasons that have influenced 
the Court in those cases are equally applicable here. The 
defendant in'every case ought to know who and what the 
party is who brings an action against him, otherwise he can¬ 
not prepare himself in a sufficient manner for his defence. 
There is no affidavit that the plaintiff will be prejudiced by 
communicating his abode, nor is there any good reason to 
suppose that he will, whereas it is quite evident that his 
withholding that communication must be a serious disad¬ 
vantage to the defendants. 


Rule absolute. 
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1822. 


Tuesday., 
February it. 


The plaintiff 
having given a 
peremptory 
undertaking to 
try at a given 
Sittings, had 
set down his 
cause in the 
paper for those 
Sittings, (there 
being no pros* 
pect of the 
cause being 
then tried,) 
but omitted to 
carry the re¬ 
cord into the 
Marshal's of¬ 
fice:—Held, 
That the de¬ 
fendant was 
net entitled to 
judgment as in 
case of a non¬ 
suit for not 
proceeding to 
trial pursuant 
to the plain¬ 
tiff’s peremp¬ 
tory undertak¬ 
ing, as the lat¬ 
ter was not 
bound to carry 
in the record. 


' Cope v . Holt. 

Motion to discharge, with costs, for irregularity, a rule 
for judgment, as in case of a nonsuit for not proceeding to 
trial, pursuant to a peremptory undertaking. 

It appeared from the affidavits that the cause had been 
depending for two or three years. The plaintiff had been 
ruled last Term to go -to trial, and be gave a peremptory un¬ 
dertaking for the adjourned Sittings then next ensuing, and 
he accordingly set down the cause in the Lord Chief Jus¬ 
tice's paper, in which it stood at No. 190, but he neglected 
to carry the record into the Marshal’s office. From the state 
of the business at the adjourned Sittings there was no pros¬ 
pect that the cause could possibly have been tried then; the 
defendant, however, upon inquiry at the Marshal’s office, 
finding that the record had not been carried in, moved for, 
and obtained a rule absolute in the first instance, for judg¬ 
ment as in case of a nonsuit for not proceeding to trial, pur¬ 
suant to the plaintiff *8 peremptory undertaking. 

Cornyn now shewed cause against the rule above-men¬ 


tioned, and contended that the defendant was perfectly regu¬ 
lar, and was entitled to retain his judgment, as in case of a 
nonsuit. Merely setting down the cause in the Lord Chief 
Justice’s paper, was not a substantial compliance with the 
plaintiff’s peremptory undertaking to proceed to trial. The 
record should have been carried into die Marshal’s office 


and passed, and if the cause could not have been tried at 
the then Sittings, it would have stood over as a remanet un¬ 
til the next Sittings. It could not be allowed to the plaintiff 
to speculate upon the possibility of the cause not coming on, 
waiting until it suited his own convenience before he brought 
in the record. By the practice of the Court the plaintiff 
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was bound to bring in the record when ruled for trial, and 
setting down the cause in the paper was not sufficient. The 
defendant, therefore, was perfectly regular in moving for 
judgment, as in case of a nonsuit. 
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Cora 


c. 

Holt. 


Reader, contrd, was stopt by the Court. 


Ab bott, G. J.—I think, under all the circumstances of the 
case, this rule should be made absolute, but without costs. 
If all had been done which the plaintiff was required to do 
by the rules and practice of the Court, the cause could not 
have been tried at the Sittings after last Term. There 
was formerly a rule iu this Court, as well as in the Court of 
Common Pleas, that no cause should be set down for trial 
until the record was brought in; but in both Courts that 
rule has been from time to time departed from for the con¬ 
venience of suitors. Parties often set down their causes be¬ 
fore the records are brought in, and it frequently happens 
that the causes are compromised befo're they proceed to the 
length of carrying in the record. That I think is a reason¬ 
able practice, and therefore it seems to me that we ought to 
make this rule absolute, but without costs. 


The rest of the Court concurred. 

Rule absolute, without costs. 


Slomaxt v. Greoorv. 


\Tue*duy, 
February IS. 


O N motion to set aside for irregularity, with costs, a writ Where a writ 

of scire facias to revive a judgment of Easter Term, 1803, hadbrogaiar- 

ly issued, to 
which an ap. 

pearance was entered, and tlia plaintiff having delivered a declaration, to which a plea 
was filed, pending a motion to set aside the writ s—Held, that the defendant's plea was 
a waiver of the irregularity. 



18-2 

182*2. 

Sl.UM.VN 

«. 

Crkuuuv. 
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the fact* were these :—The scire facias had been issued on 
motion of course, contrary to the practice of the Court, 
M’hich requires, that when the judgment is above fifteen years 
old, there must be a rule to shew cause (rr). The writ was 
served on the 23d of January , and an appearance was 
entered to it on the 25 th. On the 1st of February the 
plaintiff delivered a declaration, and on the 6th the present 
motion was made, and on the same day a plea was filed on 
behalf of the defendant. 


Turton shewed cause against the rule, and contended that 
the irregularity was waived by the defendant’s appearance, 
aud at all events by pleading to the declaration. 

Chitty, contrd, insisted, that the appearance to the writ 
was not a waiver of the irregularity, inasmuch as the prac¬ 
tice as to writs of scire facias is different from any other 
writs, and appearance does not waive any irregularity which 
there may be in the proceedings. The plea which had been 
filed was a measure of precaution to prevent the plaintiff 
signing final judgment. He cited Rex v. Pearson (b). 

Abbott, C. J.—I think after declaration, and a plea 
being put in pending this rule, we ought not to set aside 
the proceedings. This motion is not made until some days 
after the declaration is delivered, and then a plea is put in 
pending the rule. That is a clear waiver of the irregularity. 
The rule must be discharged, but without costs. 


The rest of the Court concurred. 


Rule discharged, without costs. 
(«) Imp. K. B. Si 3. lihkehj v. V*in«»«<, Trin. 35 (ieo. s. » ,,*«* v 

(I/) 3 Price, *88. 
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UV22. 


Swift v. Bottom. 


Tucmlmj. 
February IS. 


CliJTTY prayed a rule absolute in the first instance, for Judgment lor 
judgment for the plaintiff, on a writ of error from an iufe- err^frou? an 
rior Court, where a verdict and judgment had been obtained **' 

by the defendant in error, and that it might be referred to might be re- 
the. Master to tax the plaintiff his costs upon the judgment. Master to tax 
'lire facts were these :—The defendant having brought awrit 
of error in this Court upon a judgment recovered in an in- where the dr- 

. . _ , , . r_ J , 7 , , - . , i fondant hail 

ferior Court, the plaintiff gave hun the usual side-bar rule not joined in 

to assign errors, which rule was in these terms : “ If the de- p™airce whli '' 
fondant does not join in error within four days, let judgment cun^ 

be entered for the plaintiff.” As the defendant had not only be ub- 
joined in error, in conformity to this rule, the present appli- t , ou u i S j. 
cation became necessary, inasmuch as by the practice of the 
Master’s office, the Master could not tax the plaintiff his 
costs, unless judgment was in fact pronounced by the Court 
upon the writ of error. By the terms of the rule, the plain¬ 
tiff was entitled to judgment, but he could not have a per¬ 
fect judgment unless he was adjudged entitled to costs, and 
the Court was bound to give him a perfect judgment. He 
referred to Gildart v. Gladstone («), where Lord E/fen- 
borough, C.J. said—“The Court are bound ex qfiicio, to 
give a perfect judgment upon the record before them. In 
this case the judgment below was given for the piaiutitls, 
upon a special verdict, where of course there was an alter¬ 
nate fiudiug by the J ury, according as the Court should be 
of opinion that the verdict and judgment ought to have been 
for the plaintiffs or for the defendant; if for the plaintiffs, 
the verdict was to be entered one way, if for the defen¬ 
dant, another way. This Court then having been of opi¬ 
nion that the judgment of the Court of Common Picas \\ as 
erroneous, and ought to have been for the defendant below. 


tu)^*Last, iii'5. 
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1822. which would have entitled him there to his costs on the ver- 
diet as found for him; we should not do him all the justice 
e. which he is entitled to receive upon the record now before 
Bottom. 119j jf we no ^ U p 0 n reversing the judgment below, give 
the same judgment which the Court below ought to have 
given, which is a judgment for the costs of his defence in 
that Court, as well as a judgment of acquittal.*’ 

Abbott, C. J.—I think this ought not to be a rule ab¬ 
solute in the first instance. We ought to hear both sides. 
This case is perfectly distinguishable from Gildart v. Glad¬ 
stone, which was the case of a special verdict. It may be, 
that the judgment in the present case is erroneous, because 
the declaration is bad, which is a very different thing from a 
special verdict. You can only have a rule nisi. 

The rest of the Court concurred. 

C/iittif, therefore, only took a 

Rule nisi. 


Tuesday, 
February 12. 


Where a plain¬ 
tiff in error 
■was also the 

J tlainUff be- 
ow: Held, 
that he was 
not required 
to give bail in 
error, and that 
the case was 
not within the 
atat. 5 Joe. l. 
c. 8; and hav¬ 
ing given bail 
by mistake the 
bdil were ex¬ 
onerated. 


Freeman r. Garden. 

The pluililiff having brought a writ of error upon a 
judgment in the Common Pleas in an action in which he 
was also the plaintiff, had put in bail in error by mistake, 
and a rule having been obtained for discharging the recog¬ 
nizances of his bail, on the ground that being plaintiff both 
above and below, bail was not necessary. 

Abraham shewed cause, and contended that the plaiutiff 
in error, though in fact the plaintiff below, was to be consi¬ 
dered as standing in the same sjtuation as a defendant be- 
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low, who had brought a writ of error and became plaintiff 
in error. He referred to Cone v. Bowles (a). Baring v. 
Christie (Jb), Golding v. Dias ( c ), and insisted that the stat. 
'3Jac. 1 . c. 8, made perpetual by S Car. 1 . c. 4. s. 4, & 16 
St 17 Car. 2. c. 8, warranted his argument. 


IBS 

1822. 

Freeman 

V. 

Garden. 


Chitty, contr’A, was stopt by the Court. 

Abbott, C. J.—It is quite manifest, from the language 
of the stat. 3 Jac. 1. c. 8, that the case of a defendant be¬ 
low, becoming plaintiff above in a writ of error, is the only 
case contemplated in which bail is required. A person who 
is plaintiff both, below and above need not give bail in 
error; 


The rest of the Court concurred. 


Rule absolute. 


(««) 4 Mod. 8. 


(fc) 5 East, 545. 


0) 10 East, 2. 
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1822. 


Tuesday, 
February IS. 


RUN DELL V. ClIAMPNEYS. 


'Where plain 
tiff lodged a 
detainer 


Defendant being a prisoner, the plaintiff lodged a 

detainer against him on the 21st January, by filing a dc- 


agauist defen- claration entitled generally as of Michaelmas Term, and dc- 
dant in cut- ° 

tody on the livered a copy to the defendant in prison, and at the same 

by filingade- * ; i m e a demand of plea was made. On the 2:>d of Jtinu- 

delivering, 8 *** ***’ * ru ^ e *° plead was entered, and on the 28th iuter- 

copv entitled Jocutory judgment was signed as for want of a plea, 
of Michaelmas * 

Term, and at 

demanded**™* IVnlford now moved to set aside the interlocutory judg- 


?he*j 3 d *ofJ« - ment ' with costs for irregularity, on two grounds, first, that 

uuary, entered as the declaration was not delivered until after the essoign 

and* on* tUe**’ day of this Term, the defendant was entitled to an im- 

•aSffi parlance to the next Term; and second, that a demand of a 

for want of a plea before a rule to plead entered, was a nullity, 
pica: Held, J 

that the judg¬ 


ment was 
regularly 
signed. 


The Court (after referring to the Master and the Clerk of 
the Papers ) said, that a prisoner, by the practice of the 
Court, is not entitled to an imparlance, that the plaintiff 
has the whole of the term in which the writ is returnable to 


declare in against a prisoner, and that a rule to plead may 
be served at the time the declaration is delivered, and there¬ 
fore the plaintiff* 1 s proceedings were regular. 


Rule refused. 
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1H22. 


Doe, on the demise of John II ure ell Luscom be v. Tuesday, 
Yates and Others. Fsbmsryit. 


EjECTMENT on the demise of John Ilurrell Lmcombe Jshnlsuessste, 
against James Yates, John Hanker, and Zachary Mudge , devises Ids’ es- 
to recover certain messuages and tenements, with the ap- to^is'nepbew 
purtenances, situate in the several parishes of /t est Airing - Luscombt 

ton, Dodbrook, Kingsbridge , Vgborough, Charlton, IVood- life, he “ tak= 
ley, North tlarburton, and Loddiswell, in the county of testator’s sir- 
Deron. The defendants pleaded the general issue, Not ” a ™ e >” ‘ n *** 
Guilty ; and on the trial before Wood, B. at the last Spring some part of 

Assizes for the county of Devon, a verdict was found for to^dfarge,*’ 

and to the 
powers and re 

medics appointed for the recovery of the same; and from and after the forfeiture, o 
other determination of such estate for life, to trustees, in trust, to preserve contingen 
remainders, and, first, to the use of the first son of his nephew and the heirs mate o 
his body lawfully to be begotten, “ taking and using testator’s sirname, as and for hi 
and their own siruamtand, in default of such issue, to the nse of the second, thirc 
fourth, fifth, and all and every other son and sons of the body of his said nephew, an 
to the heirs mule of their respective bodies, severally “ taking and using testator’s sii 
name, as and for his and their own sirname and, in default of such issue, then to ti< 


use of the other sons of his nephew’s mother, and tn the heirs male of tlieir rcspectiv 
bodies, severally and in succession, “ taking his sirname and, in default of such issn 
then to their mother Margaret Manning for life, remainder to his niece .Vary Creed ft 
life, remainder to the heirs male of her body, remainder to his cousin John Luscom. 
Uyuii for life, remainder to the first and other sons of the latter, in like manner as 
the first and other sons of the first devisee, each taker and their heirs respective 
“ taking and using testator’s sirname," remainders over to persons of the testator's nan; 
with an ultimate remainder to his own right heirs. 'Then followed nu express proviso 
that the heirs male of the several body and bodies of HI. 3/., the mother of the fii 
devisee, 11. his niece, and that his cousin J. L. It. and the heirs male of his bod 
and each and every of them respectively claiming under the will, should take upon hii 
self or themselves the name of Luscombe, and should within three years next utter obtaini 
possession of the estate, get and procure his and their own name and naims to be altered 
the name of Luscombe, by act or acts of parliament, or some other effectual way for tt 
purpose , and should for ever after use anu bear that name ; and in ease of negligence 
this respect by such person or persons respectively, then the limitation to the defaul' 
to become absolutely void, and go over to the next remainder-man, complying with t 
said proviso. The "first devisee before he became of age, or was let into possession 
the estate, took upon himself the name of Luscvmbe, and had ever since borne and ut 
it, hut had never obtained any act of parliament authorising hiin to change his name 
Held, that the omission hv the first devisee to obtain an art of parliament to alter 
name within three years, after he came into possession, did not operate as a forfeit 
after the estate had vested in him, the provision with respect to the alteration of 
name having been substantially complied with. 
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1822. the plaintiff, subject to the opinion of the Court, on the 
following case:— 

_ r. On the 3d of February, 1774, John Luscornbe, of Combe 

m. y i c/dier*. Royal, in the county of Devon, Esq. being seised in fee of 
the premises in question, by will of that date, duly executed 
and attested, so as to pass real estates, after bequeathing an¬ 
nuities or rent-charges to his nieces Margaret Manning and 
Mary Creed, to a Miss Margaret Jutsham , and to his cou¬ 
sins Elizabeth and Margaret Coles , and devising some small 
tenements, devised the estates in question to Thomas Whin - 
ye at, Thomas Coplestone Prideaux, and Roger Prideaux, 
gentlemen, and their heirs, for ever. There were certain uses 
and trusts declared as to certain parts of the premises during 
the minority of John Luscornbe Manning, who was the first 
devisee for life; and theu proceeded, “ and from and im¬ 
mediately after the said John Luscornbe Manning shall have 
attained his age of twenty-one years, theu to the use and 
behoof of the said John Luscornbe Manning, and his assigns, 
for and during the term of his natural life, without impeach¬ 
ment of waste, he taking and using my sirname of Luscornbe , 
as, for, and instead of his own name (subject as to some part 
of the premises, to a charge, and to the powers and remedies 
appointed .for the recovery of the same); and from and after 
the forfeiture or other determination of the estate for life of 
John Luscornbe Manning, to the use and behoof of the 
trustees and their heirs, for and during the natural life of 
John Luscornbe Manning, Upon trust, to support and pre¬ 
serve the contingent remainders(in the common form)— 
“ and from and after his decease, to the use and behoof of 
the first son of liis body lawfully to be begotten, taking and 
using my sirname of Luscornbe, as and for his and their own 
sirname ; and of the heirs male of the body of such first son 
lawfully issuing, taking, and using my sirname, as, for, and in¬ 
stead of his and their own sirname ; and in default of such 
issue, to the use and behoof of the second, third, fourth, and 
fifth, and all and every other sot) and sons of the body of 
John Luscornbe Manning, and to the heirs male of their 
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bodies, severally taking and using my Birname of Luscombe, 
as and for his and their own sirname; and in default of such 
issue, then to the use and behoof of the second, third, and 
fourth, and all and every other son and sons on the body of the 
said Margaret Manning lawfully begotten, or to be begotten 
by her now husband; and in default of such issue, then 
to the use and behoof of the first, second, third, and all and 
every other son and sons of the said Margaret Manning by 
any future husband, and the heirs male of their bodies seve¬ 
rally taking aud using my sirname of Luscombe, as, for, and 
instead of his and their own sirname; and in-default of 
such issue, to the use and behoof of the trustees and their 
heirs, for and during the natural life of Margaret Man¬ 
ning, in trust, for her separate use; and after the decease 
of the said Margaret Manning, then to the use and behoof 
of the trustees and their heirs, for and during the natural 
life of my niece Mary Creed, Upon trust, for her sole 
and separate use, and to receive the rents and profits, and 
pay the clear produce thereof to her, whether sole or under 
coverture; and after her decease, to the use aud behoof of her 
first son, lawfully to be begotten, taking aud using my sir- 
name of Luscombe, as, for, and instead of his ow'n sirname, 
and of the heirs male of the body of such first son lawfully 
issuing ; and in default of such issue, to the second, third, 
fourth, and every other son of the said Mary Creed, lawfully 
to be begotten, and the heirs male of their bodies, taking 
and using my sirname ; and in default of such issue, then to 
the use and behoof of my cousin John Luscombe Ryan, of 
the city of Dublin, in the kingdom of Ireland, and his 
assigns, during the term of his natural life, he taking aud 
using my sirname of Luscombe, as and for his own sirname; 
and from aud after the forfeiture, or other determination of 
that estate, then to the trustees to preserve contingent re¬ 
mainders during the life of John Luscombe Ryan, then to the 
use and behoof of his first and other sons, and their heirs in 
tail male, in like manner a^to the first and other sons of John 
Luscombe MannipgT taking aud using tny sirname of Lus- 
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combe, as, for, and instead of his and their own siruarno.” 
There were then remainders over to persons of the name of 
Luscombe, with an ultimate remainder to his own right heirs. 

Then followed this proviso, upon which the principal' 
question arose :—“ Provided always, and it is my express will, 
and I do hereby empower, direct, and appoint, that the heirs 
male of die several body and bodies of the said Murgaret 
Manning and Mary Creed , and that the said John Luscombe 
Ryan, and the heirs male of his body, and each and every 
of them respectively claiming, or that shall claim by, under, 
or in virtue of this my will, or any of the limitations, direc¬ 
tions, or devises herein contained, any right, estate, or title, 
in or to the capital messuage aud tenement, &c. or any 
other of the lands first devised in this will, not bearing 
the sirname of Luscombe, shall, when and as soon as he or 
they, or any of them, shall be respectively in possession of 
the premises under this my will, take upou hirn or them¬ 
selves the name of Luscombe, and use the same as, for, and 
instead of his and their own sirname as aforesaid, aud shall, 
within three years then next after, get aud procure his and 
their own name or names to be altered and changed to mv 
name of Luscombe, by act or acts of Parliament, or some 
other effectual way for that purpose, and shall for ever after 
have, use, and bear, on all occasions, the sirname of Lus¬ 
combe ; and in case any or either of the heirs male of the 
bodies of Margaret Manning or Mary Creed, or the said 
John Luscombe Hyati, or any or either of the heirs male of 
his body, who shall respectively be in possession of the ca¬ 
pital messuage, lands, and hereditaments hereby first de¬ 
vised, or any part thereof, by, under, or by virtue of my 
will, shall not take and use my sirname, but shall neglect to 
get an act of Parliament, or some other authority as effec¬ 
tual for that purpose, for the space of three years next after 
he, she, or they shall be in possession of the same, that then, 
aud in such case, the use and estate hereby given, deviled, 
or limited of and in the same p-emises to and for the benefit 
of such person or persons so neglectnVg to get, or not getting 
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such act of Parliament, or other authority as aforesaid, shall 
cease and become void, as if no such use or estate had been 
hereby given, devised, or limited; and the same premises, and 
every part thereof, shall, immediately upon and after the ex¬ 
piration of the said three years, go over to and descend upon 
and vest in such person or persons as shall be next in re¬ 
mainder or reversion, or unto and upon whom the said pre¬ 
mises are hereby settled, given, devised, or limited, in the 
same manner, to all intents and purposes as if such person or 
persons so neglecting to change his or their simatne or sir- 
names was, were, or had been dead without issue, any thing 
herein contained to the contrary notwithstanding; upon this 
condition nevertheless, that such person so to take, do and 
shall also take my sirnanie, and get an act of Parliament, or 
such other effectual authority for so doing as aforesaid, other¬ 
wise the premises hereby first devised shall go over to the 
next person to whom the same are limited, who shall 
so take my simatne as aforesaid." 

The case then proceeded to state, that on the 8th of Jline, 
1770, the testator made a codicil to his will, whereby he ap¬ 
pointed his cousin John Luscomhe to be a co-trustee with 
the three persous named in his will. Shortly after making 
the codicil, viz. in July, 177<>, the testator died. John Lus- 
comhe was the survivor of the four trustees named in the 
will and codicil, and died many years since, leaving John 
Hurrell Luscomhe , the lessor of the plaintiff, his eldest 
son and heir-at-law, him surviving. Juliana Jutsham died 
in November, 1787 ; Margaret Manning died on the 28th 
of October, 1817. Margaret Manning had only one son, 
viz. John Luscomhe Manning, the devisee named in the will, 
who was bom on the 28th of April , 1773, and on his coming 
of age in the year 1794, he entered and took possession 
of the premises in question, and continued in possession 
thereof until the 29th of August, 1812, on which day he 
conveyed his interest to the two defendants Yates and 
Hawker, for the benefit^pWiis creditors. The other dtfend- 
ani, Madge, is teij^rtfui possession under Yates and llaxcler. 
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1822. John Ltucombe Manning , the devisee named in the will, 
before he became of age, or was let into possession of the 
«. premises in question, took upon himself used, and bore the 
and Others, “niame of Luscombe , and thenceforth hitherto hath borne 
and used, and still doth bear and use, the sirname of JLus- 
combe, and no other, but no act of Parliament has ever been 
obtained by the said John Luscombe Manning, tire devisee 
named in the will, authorising him so to change his name, 
nor did he procure His Majesty's Royal licence for that pur¬ 
pose until June, 1813. John Luscombe Manning, the de¬ 
visee named in the will, has been married for some years, 
and had a son born on or about the month of October, who 
is still living. Mary Creed, another of the devisees, inter¬ 
married many years ago with Richard Hawkim. The several 
ejectments were served in Michaelmas Term, 1819, on the 
respective tenants. If the Court should be of opinion that 
plaintiff is entitled to recover, then the verdict is to staud 
as to such part of the premises so devised as above-mentioned 
as were in the defendants possession, if not, then a nonsuit 
is to be entered. 

There were four other ejectments against persons in pos¬ 
session of different parts of the estate, upon which the ques¬ 
tion was the same, and it was agreed that those should abide 
the judgment of the Court upon this principal case. 

This case was argued at the Sittings at Westminster before 
last Michaelmas Term; present Abbott, C. J., IJolroyd, J., 
and Best, J. 

Sugden argued the case for the lessor of die plaintiff, and 
Preston for the defendants. The material question in the 
case was, whether John Luscombe Manning, the first devisee 
under the will, had sufficiently complied with the directions 
of the testator in taking upon himself, after he came into 
the possession of the devised estates, the sirname of Lus¬ 
combe. The cases referred to were Bateman v. Barlow («), 

(a) 2 Bro. P, C. 3d cd. tl-.‘ 
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Carr v. Tlarl of Errol (a), Goodright v. Forrester (b), Stan¬ 
ley v. Stanley (c), Doe, d. Burrell v. Perkins (d), William 
v.. Thomas (e) Camden’s Remains, and Doe, d. Heneage v. 
Jleneage (/). 

The Court having taken time to consider the question, 

AimoTT, C. J. now delivered the judgment of the Court. 
After reciting the case above set forth, he proceeded as 
follows :— 

The material question in this case arose upon the neces¬ 
sity of a devisee under a will, taking upon himself, after he 
came into the possession of the devised estates, the sirname 
of J.usrontbe, by act of parliament, or some other compe¬ 
tent authority. Upon the argument of this case several 
points were urged at the bar, but as our judgment proceeds 
upon that which I have mentioned, it is not necessary to 
advert to the others. It appears by the case, that John 
Juisronibv Manning took no estate in the lands devised 
until he came of age, and it is found, that before he came 
of age, and before he was let into possession, he took 
upon himself the sirname of Luscontbe, and has ever since 
borne and used the sirname of Imscombe, and no other, 
so that he has undoubtedly complied with the words of the 
direction in this respect contained in the clause whereby the 
lauds arc given to him, and has in substance complied with 
the desire and intention of the testator, which was, that the 
person who enjoyed his lands should take and bear his name; 
but it is said that lie did not comply with the terms of the 
proviso, because, although he had taken and used the sirname 
of Lascombe, before he came to the estate, yet he did not 
within three years after he took possession of the estate, take 
that name by virtue of an act of Parliament, or other autho¬ 
rity for that purpose, and that therefore the estate was by 

(it) ti Kast, AK. ( t) Ji'l. U) 1* Kils, » J-* 1 

(b) t Taunt. .->7.>, .v St I. -71. (J ) t A'- K. 1J. 
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1822. omission for ever gone from him, ami not from lam 

alone, but also from his son, who would, on the death of liis 
r. father, have taken an estate tail under the will, if his father 
aiiu Others. ^ iat ^ obtained an act of Parliament, or other sufficient au¬ 
thority, within three years; but before we pronounce a judg¬ 
ment to this effect, under the circumstances that l.havo 
mentioned, it behoves us, in a case in which the general 
intent of the testator, directing the course in which his lauds 
should be enjoyed, has been, as I have before observed, sub¬ 
stantially complied with, in regard to the name, to look care¬ 
fully into the words of the proviso, and sec who and what 
description of persons are contained within it ; and we are to 
consider that this is a proviso introduced to defeat an estate 
already vested, for the breach of a condition subsequent, 
and is in the nature of a forfeiture, and consequently that the 
words of it must, according to general rules and principles, 
he construed strictly ; and effect must not be given to it, 
unless the supposed intention of the testator be expressed in 
plain ami unambiguous language. 

The proviso consists of two parts, the description of the 
persons to whom it is to apply in the first part, is the heirs 
male of the several bodies of Margaret Manning and of 
JMm 1 / ( 7, iand .i-./i.i I.>;«<•'.<nbr lii/an, and the heirs male 
of his body, not bearing tin: sirname of Luscomhc; these 
are the persons required to take that sirname. In the second 
part of the proviso, and which contains the devise over, the 
words “ not healing the sirname of I.u&comln-,” do not again 
occur; but this second pait must be taken with reference to 
the first part, ami in this part other words of the same im¬ 
port do occur, for the lands are to vest in the person who - 
would he m\i entitled to lake, if the pirson so neglecting 
to change his sirname was or had been dead without issue of 
his body ; and this introduces the question what sense aud 
meaning ought, in the legal construction of this proviso, to be 
put upon the words, ** not hearing the sirname of LnscomOc .” 
Whether a bearing of that itaYhv tic Jar to he sufficient, or 
whether it is requisite that it shouldut: borne by authority of 
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nn act of Parliament, or other special authority, if the tes¬ 
tator had clearly intended the bearing of this name by virtue 
of any particular authority, it would have been very easy to 
have expressed that intention as to have said, " not bearing 
the name by virtue of an act of Parliament, or some other 
authority as effectual,” according to the words used in another 
part of the proviso; or in some way to have referred to that 
part of the proviso as, by saying, “ not bearing the name as 
hereinafter mentioned,” or something to that effect; whereas 
nothing of this kind occurs in this part of the will, but the 
words are general and simple, “ not bearing the sirname of 
J-uscombe ,” so that if any qualification is to be introduced, it 
can only be done by the addition of some other words; and 
such addition must be made by implication or intendmeut; 
but we think we ought not to make this addition for two rea¬ 
sons ; first, because the effect of this clause, as before 
observed, is to defeat and divest an estate actually vested; 
and, secondly, because such an implication or intendment is 
not necessary to effect the general object and intention of the 
testator ; for a name assumed by the voluntary act of a young 
man on his entrance into life, adopted by all who knew him, 
and by which he is constantly called, becomes, for all pur¬ 
poses that occur to my mind, as much and as effectually his 
name as if he had obtained an act of Parliament conferring 
it upon him. We would not be understood to say, that where 
a testator requires a name to be taken by act of Parliament, 
or other specified mode, any mode falling short of the spe¬ 
cified mode may be substituted for it; or to say that under 
this particular will, a voluntary assumption of the name after 
the party bt came possessed of the estate, would be sufficient. 
All we mean to say is this, that as the testator has annexed 
110 express qualification to the words “ bearing the sirname of 
Lnscombe and the word “ sirname” is manifestly not used 
in this will in its primary and etymological sense, a name 
inherited from the father, and as a bearing tic f acto answers 
every useful purpose that cwffid be obtained under the autho¬ 
rity of an act of P:*-\iameiit, a bearing Jc facto , though b> 
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11*22. voluntary assumption, is sufficient to satisfy the general and 
ordinary meaning of the words “ bearing the sirnameand 
^ wc cannot say with certainty that the testator intended any 
ami others thing more, or meant to use the words in that qualified anti 
restrained sense, which must be given to them in order to 
bring the party within the description of persons mentioned 
in the proviso, so as to pronounce that the condition has bceu 
broken, and that the estate shall puss over to another claim¬ 
ant.—For these reasons, we who heard the argument arc of 
opinion, that a nonsuit should be entered. 

Postca to the Defendants. 


11 EdULA UKNERALIS. 

Ilihin / Term , ISC’J. 

IT i-i ordered. That from and after the last day of litis 
T* rm, whenever two or more notices of justification of hail 
shall have been given before the notice oil which bail shall 
appear to justify, no bail be permitted to justify w ithout first 
paying (or securing to the satisfaction of the plaintiff, his 
attorney, or agent), the reasonable costs inclined bv such 
prior notices, although the names of the persons intended to 
justify, or one of them, may not have been changed, and 
whether the bail mentioned in any such prior notices shall 
not have appealed or shall have been njetted. 

Bv the Covet. 


MEMORANDUM. 

ON the first day of this Term, William Elias Taunton, 
Christopher Puller, William George Adam , Lancelot Shad- 
v.'clf, and Eduard Durtenshaw Sugden, Esquires, having 
been appointed in Michaelmas Vacation, his Majesty’s 
Counsel learned in the law*, were called within the bar, and 
took their rank accordingly. 
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The King v. John Ambrose Williams. 

In Michaelmas Term a rule had been obtained, calling 
on the defendant to shew cause, why a criminal information 
should not be tiled against him, for printing and publishing, 
in a newspaper called The Durham Chronicle, an alleged 
libel of and concerning the clergy of the cathedral church 
aud other churches of the city of Durham ; and also of 
and concerning the clergy of the church of England ge¬ 
nerally. 

Brougham and Carter, in Hilary Term, shewed cause 
against the rule ; and objected, first, that this application 
could not be sustained at the instance of an anonymous 
prosecutor; and second, that there was no affidavit excul¬ 
pating the parties supposed to be reflected upon, from the 
matter alleged to be libelous. The question in this case, 
as Lord Kenyon, C. J., said, in Ilex v. Webster (a), was not 
whether the doors of justice should be stopped, but whether 

('./ .1 T. R. .188. 
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justice should he approached by this particular avenue. 
■Now, it was quite a novelty to apply to the Court for a 
criminal information at the instance of a private individual 
unknown to the defendant. The Court had no authority to 
entertain an application of this nature on the motion of a 
person withholding his name and character, and who had no 
personal ground of complaint. This was an application of 
the first impression, and was now, for the first time, at¬ 
tempted. Undoubtedly the Attorney-General might, ex 
officio, file an information on the part of the Crown for an 
offence of a public nature, but it was incompetent to an 
unknown, nameless individual, to put the law in motion, 
merely as an amateur, and without venturing to point out in 
what maimer he was individually injured. The ease of Hex 
v. Phillips («), was an authority to shew that the Court re¬ 
quired to know on whose behalf a motion for a criminal in¬ 


formation is made. In that case, the Court having asked 
the Attorney-General at whose instance he moved, and he 
having answered, that he moved on behalf of the Crown, the 
Court rejected the motion, saying, that the Attorney-General 
need not have moved at all, because it was in his own dis¬ 
cretion whether he would or would not file an information. 
Here ihe supposed libel was alleged to he against a nu¬ 
merous body of individuals, and unless the Court, as well as 
the defendant, was informed on whose behalf the application 
was made, the rule must he refused. Then, as to the se¬ 
cond objection, that was equally fatal, there being no excul¬ 
patory affidavits on behalf of the nameless parties who ap¬ 
plied foi the information. 1 his was an indispeusible ie- 
quisitc, and was a preliminary step in all cases of this na¬ 
ture, before the Court would interpose. Tor this there were 
several authorities; Hex v. Sir J. Fielding, cited in Hex 
v. liebster (0), Rex v. Miles (r), and Hex v. lJaswcU and 
Hate (d). 
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Scarlett was now heard in support of the rule, and in 
answer to the first objection, denied the novdtv of the appli¬ 
cation, and cited several instances in which criminal infor¬ 
mations had been granted against defendants for libels of 
and concerning bodies of individuals, though no particular 
individual appeared as the prosecutor. In Michaehnas Term, 
3 3 Geo. 2, 1730. an information was granted by this Court 
against one Matthew Jenour, for printing and publishing a 
libel upon the Directors of the East India Company, though 
the libel did not point at any particular Director. The 
Court granted the rule, upon the ground that it was a libel 
upon the whole body. So, in Hilary Term, 28 Geo. 2, 
1755, an information was granted against one Anthony Al- 
derton, for a libel on the Justices of the Peace for the County 
of Suffolk . in an advertisement concerning the expenditure of 
money by the County Treasurer. In Hilary Term, 15 Geo. 3, 
also, an information was granted against lioherl Holloway 
and Another, for a libel upon the Justices of the Peace of 
the County of Middlesex, imputing to them ignorance and 
corruption in the discharge of their duty ; and in none of 
tin ;se instances was an affidavit required, exculpating the par¬ 
ties libelled, from the slanderous matter. But the case of 
Hex v. Osborne (a\ seemed decisive. There an information 
had been moved for against the defendant for printing a li¬ 
bel, reflecting upon the Portuguese Jews who had lately 
come over to this country, in charging them' with being 
guilty of burning a bastard child begotten by a Christian 
on the body of a Jewish woman. It was said that several 
Jews had been insulted by the mob upon the occasion. Lord 
Raymond at first said, he believed the Court could do nothing 
in the matter, by reason that Up particular Jews could be able 
to shew to the Court that they were pointed at more than 
any others, and the opinion of Holt, C. J., in a case of Rex 
v. Orme ( b ) was cited. However, the Court granted a rule 


1822 . 


The Kinb 


v. 

Williams. 


(a) 2 Bimutrt!istnn, i;?8 amt 160. 

(/>) 1 Lit. U ., 111 ’. MJti. S. V. 3 Sulk. Stf 1. 
O 2 



200 

1822. 

v-*v*w 

The Km« 
r. 

Williams. 


CASES IN THE KING’S BENCH, 

nisi; and on a subsequent day, cause being shewn, the case 
of Rex v. Orme was again referred to, and relied on by the 
defendant, for there certain ladies were reflected on who were 
unknown, and as in the case before the Court the Jews were 
unknown, it was said to be a case iu point. But the Court 
observed, that as in the case then under consideration, it was 
related in the libel, that the fact there told was a fact which 
the Jews had frequently done; and, therefore, as the whole 
community of the Jews were struck at, the rule ought to 
be made absolute, for wherever a whole community of men 
are libelled, they thought this Court ought to interpose. It 
was to be hoped, therefore, that the church of England was 
entitled at least, to equal protection with a community of 
Jews. As to the second objection, the libel itself not 
pointing at any particular individual, it was impossible to 
file an exculpatory affidavit, and, therefore, this case was per¬ 
fectly distinguishable from those cited on behalf of the de¬ 
fendant, in all of which the libelous matter imported a spe¬ 
cific charge of misconduct in the individual complaining, who 
by the rules of the Court in such cases, must on affidavit, 
purge himself of the imputation of which he complains. 

The Court said, they were all of opinion, that both objec¬ 
tions had been completely answered. As to the first, if no 
precedents had been adduced, it was quite clear upon prin¬ 
ciple, and consistently with common sense, that this Court 
should grant an information fur a libel published of and con¬ 
cerning a whole body. Then, secondly, this was a case in 
which no affidavit could be produced uegativing the libel¬ 
ous matter, because of its generality and the nature of the 
observations, which seemed to lx? a tirade against the 
w'bole body of the clergy for their imputed conduct on a 
particular occasion. 


Rule absolute. 
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Coombe v. Sansom. fre*««tay, 

« April 84. 

TlIE defendant having possession of an estate belonging After^phan- 

to the plaintiff, and also the title deeds thereof, and refusing 

to deliver the possession of the estate or to give up the on a writ of 

deeds, the plaintiff recovered the former with costs in an *er"f2rthe °* 

ejectment, aud obtained 2500/. damages on a writ of inquiry h^tttl^decds, 

in trover for the deeds. The defendant had brought a writ the Court per- 

of error in Parliament in the ejectment cause, but afterwards faction of the 

nonprossed that writ, restored the possession of the estate, entered^ the 

anti paid the usual taxed costs of the ejectment, and also Ihc* 

the damages and taxed costs in ah action brought against defendant de- 
,. - . . livering up the 

mm tor mesne profits, and offered to give up the deeds in deeds and pay* 

question and pay the costs in the action of trover, which the j^ts^aj^be- 

plaintiff refused to accept, in consequence of the defendant’s 

having previouslv made aud broken an agreement to com- curved by the 
. . plaintiff in the 

promise the action of trover on delivering up the deeds cause, and 

and paying costs, as between attorney and client. Where- otherterms* 0 

upon placing the 

plaintiff in as 
good a sitii- 

Patteson, last Term, obtained a rule to shew cause why, vas'lnbefore 
upon delivering up the deeds aud payment of costs, satis- *“‘ e of * c * 
faction should uot be entered on the roll, of the damages 
recovered in trover. 


Denman and E. Lazces now opposed this rule, on the 
ground, that the Court had no jurisdiction to make it abso¬ 
lute without the consent of the plaintiff; and that, at all 
events, the plaintiff was entitled to have not ouly the deeds 
delivered up on oath upon a referenoe to some competent 
arbitrator, but also costs as between attorney and client of 
this cause, of the ejectment, of the writ of error, of this 
rule, and of the reference; but they said they had no in¬ 
structions to consent to a reference. 
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1822. The Court said, that the plaintiff's counsel might and 
ought to act on their own discretion in that respect; but a 
y* Court of Equity would certainly relieve the defendant 
against the damages recovered in trover on a full indemnity, 
to the plaintiff. The defendant came to the Court in mercy. 
in order to relieve himself from the payment of a large 
sum of money, ami it was but reasonable that he should 
submit to the terms suggested by the plaintiffs counsel. 

llule absolute, on the terms suggested. 


Thursday. 
April i’i». 


Newman r. FLETCiir.n. 


Any five or Assumpsit to recover a im>ictv of the cxptwe of 

more trustees, ... , . . , . ' , . 

under a turn- sinking a well, dug under the authouty of an act !•>«■ making 

authorised*/" 6 a turn P^ e roa <l Hi the county ol' (ifoueester. Ph a, m>n- 

make turn- assumpsit; and at the trial, before ('mrruie, 11., at the la* t 

such suitable assizes for the county of (jluucetter, the plaintiff had a 
out-buildings - ,, 

and convent- verdict for 5j/. 
cncet as they 
thought neces¬ 
sary on the The case was this;—15v an act of the late King for 
intended hne - n 

of road, the making a turnpike road in the county of (ilourv-ter. power 
owner of the . - . . 

soil next ad- ' vas g lve n to the trustees, or any live or more ot them, ap- 

iouse^crected to carry the said act into effect, to make so mans 

in pursuance turnpikes as thev should think necessai v, ucro-s au\ nai l of 
of ihe act,) . p * ‘ 1 

contracted the line of road intended to be made, tugelhir with mh It 

ttciratm on suitable out-buildings and conveniences as they should think 

mMo rink^a WKrcssary to the occupation of each turnpike. Tin- deli ud- 

well for the 

convenience of the toJI-hon.se, the evprnee to be borne by each party iipialU ,-—fleiil 
that the sinking of the- well was within the scope and autboiitr of the Iwmi-i s’, that tin' 
contract entcicd into by one of tbeiu on in-hutf of tie- ti-t wits valid; that tin- 

action to recover a moiety of the expr.nre of the well was w«-ll brought in tin- ... „t 

the clerk of tin t lusters; and that the roust til of the tuister* tl.ioush tin im liiitio 
of one, that the will diuttld be sunk, tut- a rood comgictatioti to Mip|ott tbe acl.oti. 



Kut being the owner of the land adjoining to the spot on 1822. 
which a turnpike and toll-house bad been exerted in pur- Kxwhar 

finance of the act. proposed to one of the trustees that a Fur ^ awi 
well should be sunk upon bis own land, the expence of 
’ which should be borne by himself and the trustees in equal 
moieties. The proposition was communicated by the 
single trustee to the other acting trustees, by whorn it was 
approved, and accordingly a contract was entered into 
between tin: defendant ami the single trustee, on the 
terms proposed. The work was executed, the exjwjnce of 
which amounted to I lo/., and for a moiety of that sum the 
present action was brought in the name of the plaintiff, 
who was clerk to the trustees, and a verdict was obtained 
for that sum. 

Jervis now moved for a new trial, on three grounds, 
hirst, that the sinking of the well in question was not within 
the scope or authority of tin.* trustees, and, consequently, 
that the action was not maintainable; second, that the 
contract, being entered into by one of the trustees only,was 
not binding ; and. third, that if the action were maintainable 
at all, it should have been brought in the name of the con¬ 
tracting trustee ami not in that of the clerk to the trust : 
and supposing none of these points aiailable, he moved, in 
arrest of judgment, that there was no consideration stated 
m the contract which was good in point of law. 

,t 

Per Curiam .—We think there is nothing in any of the 
objections taken. As to the first, the trustees are to make so 
many turnpikes as they shall think necessary on the line of 
road, together w ith such suitable out-buildings and conve¬ 
niences as are necessary fur the occupation of the turnpike 
and die collection of the tolls payable. Can it be doubted, 
that a well is a suitable convenience w ithin the scope of the 
clause empowering the trustees to make turnpikes : Is the 
toll-gate keeper lo live in the toll-house without water? 
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There is clearly nothing in that objection. Then it is said, 
that the contract is entered into by one of the trustees 
only, and that4t ought to have been made by five. That 
does not necessarily follow. It is true the bargain is made 
by one, but the others adopt it, and he acts under their au¬ 
thority, and the whole expence has been borne hitherto by 
them all. The proposition comes from the defendant to the 
single trustee, who consults with and receives his directions 
from his co-trustees, and in pursuance of those directions be 
takes the necessary steps to effect the proposed object, and 
enters into a written contract with the defendant. But next 
it is said, that as the contract was entered into by one of the 
trustees, the action cannot be brought in the name of the 
clerk. That by no means follows. Tin: contract is entered 
nto on behalf of the obtOmissioners. but the clerk is their 
^servant, and the action may be maintained in his name. 
These objections, therefore, are without foundation. We 
think also, that there is nothing to found the motion in arrest 
of judgment. The proposal for sinking the well comes ori¬ 
ginally from the defendant, and he stipulates, that if the 
trustees will concur with him in sinking the well on his own 
land, the expencc shall fall on both parties equally. The 
consideration therefore is, that they will consent to the act, 
and that they will not interpose to preveut it. it is not iu 
consideration that they will authorise or enable him to sink 
the well, but that they will offer no obstruction to it. Their 
consent might be necessary, for even assisting the defendant 
to be the owner of the waste and lord of the manor, still 
he could not have sunk the well without their concurrence, 
as trustees under this act of Parliament. There is consi¬ 
deration therefore enough stated to support this action. 


iiule refused. 
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Gibson v. Court hope and Others. Thursday, 

_ April tb. 

This was an action for the use and occupation of certain Assignees of 
... .... . , a bankrupt 

lands and premises with the appurtenances, situate m the having in a 

county of Surrey. At the trial before Graham, B., at the tw entcre? 

last Assizes for the county of Surrey, the plaintiff had a ^tojjoswMira 

verdict for 447/. 19s. 6d. the latter had 

agreed to take 
upon a build* 

Gurney now moved for a rule to shew cause, why the terns’ oT” 
damages should not be reduced, by deducting one-fourth of pay ^ a ^ a ^ e 
their amount. 'Jlie plaintiff was the ground landlord of the yearly*. —Held, 
premises in question, which, by twdyRgreements, had been occupation** 
demised to one Philip Malhcrcs,* vAroj during the time of would lie 
his occupation, became a bankrupt. The commission was for the whole 
taken out on the 2(>th December, 1820. On the 17th Feb- tiiey’hadnot 
ruary, 1821, the defendants were chosen his assignees. On ” I ‘g"p lc ^ lu,> 
the 7th March following, at a meeting of creditors, it was time, 
resolved, that the assignees should take to one of the agree 
menls which had been entered into by the baukrupt for the 
premises in question, which consisted of a piece of laud 
situate on the south side of IVaterloo Bridge, taken by the 
baukrupt at the rent of 447/. l ( Js. tic/- payable half-yearly 
for the purpose of building. In pursuance of the resolution, 
the defendants took possession of the laud and occupied it 
bv sticking up a board for the purpose of letting the same. 

The action was brought for a w hole year’s rent from Christ¬ 
mas, 1820, to Christmas, 1821. The questiou was, whether 
the defendants were liable foi the whole year’s rent, of only 
from the day on which they took possession of and-occupied 
the laud. The learned counsel contended, that the defend¬ 
ants could only be liable for use and occupation for the time 
they actually occupied, and could not be liable for the 
broken quarter when they took possession. Had this been 
an action of covenant, instead of assumpsit for use and oc- 
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cupation, and the rent had been reserved quarterly, and the 
assignees had taken possession only in the middle of a quar¬ 
ter, then it must he admitted that they would be liable for 
the whole rent; but as their occupation did not commence 
until the 7th of March, thev could not be liable for the bye- 
gone portion of the quarter. 

Abbott, C. J.—I think the assignees are liable for the 
whole year’s rent. They take to the bankrupt’s contract 
with all its liabilities, and, therefore, they stand precisely in 
the same situation in which he would have been hud lie. not 
become bankrupt. It is not necessary there should be an 
occupation in fact to sustain the action for use and occupa¬ 
tion. Many instancgajjftye occurred, where a person being 
in the occupation filf^pilfed before his time, and has been 
sued in an action for use and occupation for the quarter or 
half year, as the case may be. though there has been no oc¬ 
cupation for the whole period. I am clearly of opinion, 
therefore, that this action is maintainable. 

Bay lev, J.—i am of the same opinion. The plaintiff 
can prove nothing against the bankrupt under the eoinmU- 
sion, and, therefore, he is driven to this remedy to recowr 
the rent. If the defendants use and occupy this laud upon 
the terms and subject to the agreements between the land¬ 
lord and the person whom they represent, they are clearly 
liable in an action to pay all that he would be liable to pay. 

Best, J. (a)— The defendants take, to the estate of the 
bankrupt with all its liabilities, and as they have it us he 
would have it, they arc liable upon bis egageim nts. 

Hale refused. 


(<i) liuhvj’l. J. was absent. 
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Dixon v. Reid. 

This was an action to recover a total loss upon a policy 
of insurance for 5CXX )/. on the ship Governor Milne, at and 
from Sierra Leone, to her port or ports of discharge in 
Great Britain, the policy declaring, that 2000/. was to he 
on the ship, and 3000/. on the cargo consisting of timber, 
valued at 12/. per load. 'Hie first count of the declaration 
averred the loss to be by the barratry of the master and 
mariners, and the second count by the barratry of the master 
only. At the trial before slbbatfoiC. J., at the Loudon 
Sittings, after last Michaelmas Teiihgj^j£pcarcd in evidence, 
that tlii' ship sailed on the voyage'^aittfed, with about 2GO 
loads of timber on board, but instead of proceeding direct 
to her place of destination, was carried by the master to 
fiarbadnes, where she was condemned and sold. Part of 
the limber was also sold at that place to pay the cxpeuces 
and charges incurred there, and the remainder was shipped 
on board another vessel called the Richard and Sibella, and 
forwarded to Loudon, to winch place the Governor Milne 
was destined. The plaintiffs abandoned, as for a total loss, 
by the barratry of the master, and the jury, under the direc¬ 
tions of the learned Judge, found a verdict for a total loss, 
on that ground. In Hilary Term the defendant moved for 
a new trial, hut the Court refused the rule. After that 
motion had been disposed of, the defendant obtained a rule, 
calling on tin plaintiff to shew cause why the verdict should 
not he reduced by the amount of that part of the cargo 
remitted to this country, at the valuation in the policy, 

12/. per load, subject to the cxpeuces incident to the iv- 
shipnieiit, seaman’s wages. Sic. 

Scarlett and /■’. Pollock now shewed cause :ig;iin*t the 
i u lc, and said, that tbi< wa* an aitempt to tiy. t\ i the thiol 


1822. 

Wv-W 

Thursday, 

April 25. 

Barratry of 
tiie master is 
a ground of 
abandonment 
as for a total 
loss, though 
the goods ul¬ 
timately reach 
their destina¬ 
tion through 
the agency of 
strangers to 
the assured. 
Where goods 
bound I rum S. 
to I.- were 
carried bar- 
ratronsly by 
the master to 
11., and there 
sold in part 
and tlte re¬ 
mainder sent 
to L. by stran¬ 
gers Held, 
that the under¬ 
writer* were 
liable lor a to¬ 
tal h>*», wuth 
benetit of sal- 
sage only. 
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time, whether the defendant was liable upon the policy. 
Hie jury had by their verdict found as for a total loss, on 
the ground of barratry, and, therefore, it was incompe¬ 
tent to the defendant to put upon the plaintiff a mere 
average loss, thereby reducing their claim to a much less 
sum than they were entitled to by the justice of the case. 
There could be no doubt in point of law, that this was 
a total loss, with beuefit of salvage, arising from the bar¬ 
ratry of the master, and though a considerable part of the 
cargo had been in fact brought to this country, yet as the 
plaintiff had lost all the benefit of the shipment, he was 
entitled to abandon as for a total loss, and could not be 
tied down to a mere avenge loss. They also produced an 
affidavit, stating, Valuation was buna Jide, and that 

if the cargo had arrived/in due course, aud if on arrival the 
underwriters had consented to a sale, the produce would 
have been nearly the amount of the valuation. 


Copley, S. G., aud Puller , in support of the rule. 'Hie 
question in this case is certainly, whether this is to be con¬ 
sidered as an average or a total loss. If it is only an average 
loss the defendants are entitled to the benefit of a reduction 
in the damages. The cargo in question consisted of 
logs of timber, 47 of which were sold at Barbadues, and 18ti 
were re-shipped and brought safely to this country. The 
underwriters were willing to pay all the charges incident to 
the re-shipment, but they did not wish to have any thing to 
do with the timber iu specie. It has been frequently 
decided, that where the goods iusttred, do iu fact ar¬ 
rive at their destination, it is not a total loss. In the case of 
Anderson v. Wallis (a), that principle had been recognised. 
So in Hunt v. The Royal Exchange {b), where it was held, 
that a loss of voyage, for the season, by perils of the sea, is 
not a ground of abandonment upon a policy oil goods with 
a clause of w’arranty free from average, where the cargo is in 

( J’) S Maul. A Stl. -17. 


(«} 2 Maul. Scl. CIO. 
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safety and not of such a perishable nature as to make the 
loss of voyage the loss of the commodity, although the ship 
be rendered incapable of proceeding in the voyage. Now, 
here the goods have been in fact brought to their destination 
in as good a condition as they were when originally shipped, 
and though they had not arrived at their destination so soon 
as they might have done, in consequence of the barratry of 
the master, still that makes no difference in principle. The re¬ 
tardation of the arrival is not a loss within the policy. This, 
therefore, is clearly a mere average and not a total loss; 
and as the underwriters are willing to pay all expences in¬ 
cident to the rc-sliipmcut of the cargo and the wages of 
seamen, they are entitled to the benefit of this rule. 

Abbott, C. J.—I am of opinion, that this is a case of 
total hiss with benefit of salvage. This case is perfectly 
distinguishable from those which have been cited. If a 
ship be driven out of her course by a tempest or other perils 
of the sea, ami be detained thereby on her voyage, but her 
cargo be ultimately sent home, it is not a loss within the 
policy, because the cargo is all along in the jKJSsession of 
those persons in whose care the assured had originally placed 
it. hi such a case it is constantly in the possession of the 
owner during the whole period of the voyage, and can never 
be considered as lost, or as giving a claim upon the policy. 
But in the prescut case, by the barratrous act of the master 
of the ship, the cargo is taken out of its course and carried 
to the island of llarbaihm, and there placed by him in pur¬ 
suance of his fraudulent conduct, in the hands of persons 
who are entire strangers to the assured. It seems to me, 
therefore, that this is a case of total loss. The cargo is 
put entirely out of the control of the assured ; it is even put 
out of the control of those persons in whose hands it was 
originally placed; it gets into the hands of strangers, and 
they think fit to sell part of it, and pay out of the proceeds 
the wages of the barratrous crew. 'The consequences oi that 
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must fall upon the underwriters and not upon the assured. 
It is no act of the latter, nor is he in any way privy to it. 
The rest of the cargo is sent home, subject to various 
charges. He is not bound when it comes here to receive it. 
The reshipnient is no act of his, nor of any person under 
his authority, but it is the act of strangers. 1 am clearly of 
opinion, therefore, that this is a case of total loss, ami what 
is saved is to go to the underwriters as a salvage, subject to 
all charges. 

Baylev, J.—I am of the same opinion, liicre is a 
great difference between the case of the retardation of a 
voyage occasioned by ; the elements, and that occasioned 
by the barratry of tberimaster. Ihe eases of .Imicrson v. 
IVallis, ami Hunt v. The Royal Exchange t are of the first 
description, but this case is totally distinguishable from those. 
The loss here is occasioned by the criminal misconduct of 
the master, aud after the property gets out of his control by 
his misconduct, it becomes a total and not an average loss. 
The injury arisiug to the plaintiff is considerable, as appears 
by die affidavits, because, in consequence of the retardation 
in the arrival of the goods, the price of the commodity is 
considerably deteriorated, and the assured may, if he chooses, 
abandon as for a total loss. No argument can be derived 
in favour of the defendant from the cases which have been 
cited, because in those the delay was occasioned solely by 
the weather, and was not attributable to am act of the 
master^ 1 am of opinion that ibis is a total loss. 

Best, J., (a) concurred. 

Buie discharged. 


(a) Holroyd , J. whs absent at Chambers. 
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. Lambovrnf, r. Cork. 

Assumpsit by the payee against the maker of a pro¬ 
missory note for 40/., at two months date. The cause was 
tried at the London Sittings after last Hilary Term, before 
Abbott, C. J. when a verdict was entered for the plaintiff. 

Hie case was this :—The father of the plaintiff was te¬ 
nant to the defendant of certain premises, and, becoming 
embarrassed, an execution was put*in by his son, the pre¬ 
sent plaintiff, to whom he was hf^ftbted. Upon this the 
defendant applied to the pluintifi^^Mid' a verbal agreement 
was entered into between them, which provided that the 
defendant should pay the plaintiff 40/., and that the plain¬ 
tiff' should withdraw his execution, and give up possession 
of the premises to the defendant. Accordingly, the pro¬ 
missory note in question was given, and the possession of 
the premises was surrendered. Before the note became 
due the plaintiff' gave the defendant a general release of 
all actions and suits, in which the foregoing agreement was 
recited, and containing the words following:—Witnesseth, 
that in pursuance of the said agreement, and in consideration 
of the mid mm •>/ 4<>/., being note so paid as hereinbefore is 
mentioned." &c. Tlie note was dishonoured at its maturity, 
and the present action brought upon it, in answer to which 
the release was put in, but the learned Judge ^ 
the Jury to find for the plaintiff. 


Thursday, 
April tii. 

Defendant 
having given 
plaintiff a pro¬ 
missory note 
for 401. in con¬ 
sideration that 
lie would with- 
draw an exe¬ 
cution upon 
premises of 
the defendant, 
the plaintiff 
executed a ge¬ 
neral release 
of all suits, 
which, after 
reciting: the 
agreement to 
withdraw the 
execution, &c. 
proceeded— 

“ Witnesseth, 
that in pursu¬ 
ance of the 
said agree, 
meat, and in 
consideration 
of the said 
sum of 401. 
being now to 
paid, as herein¬ 
before is men¬ 
tioned, tfC.” 
Held, in an 
action on the 
promissory 
note, whivh 
had been dis¬ 
honoured, that 
the release was 
no bar to the 
suit. 


Puller now moved for a rule, to shew cause why the ver¬ 
dict should not be set aside, and a nonsuit entered. The 
release was clearly an answer to the claim on the promissory 
note ; for it contained an express receipt for the amount of 
it, and it has been decided in Rotrntrce v. Jacob (a), that a 
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212 


CASIS IN THE KINGS BENCH, 


1922 . 
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*. 

Cork. 


receipt for the consideration money, indorsed upon a deed 
of assignment of money, was a good discharge, Mans-- 
field, C. J. after mature deliberation, coinciding with the 
rest of the Court upon the point. So in Co. Lilt, (a) the 
same principle is laid down, where it is said, “ Also, if a 
man by his deed be bound to another in a certain sum of 
money, to pay at the Feast of St. Michael next ensuing, if 
the obligee before the said feast release to the obligor all 
actions, he shall be barred of the duty for ever, ami yet he 
could not have an action at the time of the release made.” 
On these authorities it is clear that the general words of 
release in this case, recognizing the fact of payment, are a 
bar to this action. 


Abbott, C. J,—This deed is very loosely and inaccu¬ 
rately framed; but it does not appear to me to operate as 
a release, for the payment of the 40/., which the action was 
brought to recover. Wr are bound to keep in view the ends 
of justice, and the plain intention of the parties, and we 
must put such a construction upon the deed as will lead us 
to both those objects. Let us for a moment see what the 
deed really contains. It recites the occupation of certain pre¬ 
mises by the senior Lamboarne, as tenant to tin- defendant; 
that an execution was put in by the junior Lambournc, and 
that possession was regained by the defendant under an 
agreement to pay 40/.; but it no where recites an actual 
payment of that sum. It is true the deed contains the 
words “ in consideration of the said sum of 40/. now so 
paid as hereinbefore is mentioned,” and then proceeds to 
the release from suit; hut as it in a former part expressly 
recites an agreement to pay, and does not any where recite 
an actual payment, I consider those words to refer not to 
an actual payment, but to an agreement to pay, and to the 
inode of paying, namely, by the promissory note; which. 


(«) Sect. .SI2. 
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until it was paid, was only a security, and without payment 
of which, and upon the strict construction of the deed con¬ 
tended for, the plaintiff would become a party to a fraud 
practised upon himself, because he would have given up 
possession of the premises and the benefit of his execution, 
without any consideration whatever. 1 think this is the fair 
and equitable construction of the deed, and therefore I am 
of opinion that the verdict for the plaintiff must stand. 

Bayley, J.—1 think the justice of this case is clearly 
with the plaintiff. It appears, from the recital in the deed, 
that on the 11th of April, Lambounm, jun. was to receive 
front the defendant the sum of 40/.,. that a promissory 
note was given to him as a security fifi* :< tbe payment of that 
sum; but it no where appears that the money was ever 
actually received, or that the deed itself was in any degree 
intended to annihilate the debt, or to weaken the security 
for its ultimate liquidation. The deed does not recite a 
payment, but it does an agreement to pay ; for as it seems 
to me the words “ now so paid, &c." refer to the nature of 
the agreement to pay, and the mode of future payment, and 
not to any actual satisfaction of the debt. The language 
of the deed is certainly equivocal; and therefore we must 
construe it in a manner most agreeable to the intention of 
the parties and the justice of the case. I think the Jury 
have so construed it, and that we should work a gross in¬ 
justice if we were to disturb their verdict. 

5f 

Hoi ■ hoyd, J.—It is admitted on all hands, and indeed 
it is too clear for dispute, that the plaintiff may maintain 
an action upon the promissory note, unless this deed estops 
him; and I am of opinion that it does not so estop him. 
It is perfectly plain that the 40/. was never in fact paid, nor 
can I find any words in this deed which can in fairness be 
construed into a receipt in law. The recital manifestly ap¬ 
plies to the security which was received for the debt, anti 
VOL. i. i> 
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1822. the subsequent words are words of reference, not to any 
actual payment, but, to the mode of ultimate payment. 

Coaa ^ ,e rece *pt contended for can extend only to the promis¬ 
sory note, and canuot extinguish die debt itself. I think 
there is no pretence for granting a new trial in this case. 

Best, J. —lam of the same opinion. If die release in 
this case could be considered formal, and were to be con¬ 
strued strictly, the case in Co. Lift, would apply , and it 
would operate as a discharge; but particular words may 
qualify the general terms of a release, and 1 think there are 
words in this deed which have that effect. One tiling is 
quite clear, that it j|f3 the intention of all the parties that 
the 40/. should lie Pm to tiic plaintiff; but if this release 
is to bo construed in its strict and formal sense, that inten¬ 
tion must be wholly defeated. The words “ now so paid 
as hereinbefore is mentioned” present no difficulty; for they 
evidently allude to the agreement to pay, not to the pay¬ 
ment, to the receipt of the security for the debt, not of the 
debt itself. The case iu C. Ji. is perfectly distinguishable 
from this; there, there was an actual unqualified receipt 
indorsed upon tlie deed, and recited in it, but there is no 
such thing here. I think this case was very correctly left 
to the Jury, and I can find no fault with die manner m 
which Uiey have disposed of it. 


Rule refused. 



SAtril fSRV, TlftW GXO. rr. 


Welch and Another v. Pbibble. 

A.RCHBOLD moved for a rule to shew cause why the 
bail-bond in this case should not be given up to be can¬ 
celled, and all proceedings in the action set aside, upon an 
affidavit stating that one of the attornies, who were in part¬ 
nership, by whom the writ was sued out, had not at the 
time taken out his certificate. 


21 S 
1822. 


Frid-jr, 
April 16. 

It is no ground 
for cancelling 
the bail-bond 
that the attor¬ 
ney who cued 
ont the writ, 
bad neglected 
to take out his 
certificate. 


Bayley, J. —An attorney, who a&s as such, without 
having duly qualified himself by takigjj£jfc»ut his certificate, 
renders himself liable to a penalty; Is® &e interests of the 
client are not to suffer for the misconduct of his attorney. 
A party is not bound to inquire and ascertain whether his 
attorney is properly qualified before he employs him. 1 
think the point has already been so decided ; but I am quite 
sure that such a decision is consistent with strict justice. 

Rule refused. 


Rivers v. Griffiths. 


Friday, 
April 26. 


J\. SSU M PS IT bv the drawer against the acceptor of a bill Declaration 

. , , on a bill of 

of exchange for 10/. 4s. payable two months after date; exchange for 

count for goods sold and delivered, and the common flijmey M^^aii the** 

counts. Plea as to all the sum demanded, except tlm sum 

of 4/. 7s. Cui. non assumpsit, and as to that sum a tender, *•» assumpsU, 

■ 1 . . , , , . . ... and ai to that 

w’lth an averment, that defendant was always ready and will- a tender, with 

iug to pay the same. Replication that the defendant was defendant 


was always 

ready and willing to pay the same. Replication that defendant was not always ready 
and willing to pay the said sum. &r. and a demand thereof previous to the tender plead- 
fd, and issue thereon. Proof having been given at the trial that defendant had paid 
71. on account of the bill, ami bud tendered SI. As. a verdict was found for him:—Held 
that the plaiiitifl 's replication to the plea of tender was not supported by proof of a 
demand of the whole debt doe. 
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not always ready and willing to pay the said sum, &<*. and 
a demand thereof previous to the tender, and issue thereon. 

At the trial of the cause at the Middlesex Sittings after 
last Hilary Term, before Abbott, C. J. a payment on ac¬ 
count of the bill of 71- and a subsequent tender of 3 1. 4s. 
were proved by the defendant; but it was contended on the 
part of the plaintiff, that the whole sum having been de¬ 
manded, the residue had in fact been demanded also; and 
therefore that the tender came too late, and the defendant’s 
plea was not sustained. Hie learned Judge however held, 
that to support a replication to a plea of tender, a demand 
of the specific sum plundered must be proved; that no ge¬ 
neral demand of a- Mger sum would do; and that therefore 
the defendant was entitled to a verdict, but reserved the 
point for the plaintiff, with leave to move for a new trial; 
and 

Campbell accordingly now moved for a rule to shew cause 
why the verdict for the defendant should not be set aside, and 
a new trial had. The defendant by his plea had admitted 
that a part of the original debt, namely, 4/. 7s. lid. was still 
due, and the plaintiff had proved a demand of that original 
debt prior to the date of the tender. That was a sufficient 
demand to support the replication. Upon all general prin¬ 
ciples both of law and of common sense, the whole includes 
its parts, the greater includes the less ; and therefore a de- 
of the original debt, which was 10/. 4s., must com¬ 
prehend a demand of the smaller debt, which was 3/. 4s., 
and which by the defendant’s pica and the evidence he 
offered at the trial, was allowed to be part and parcel of 
the larger sum. The present case, as regards the defendant, 
appears to be within the principle laid down in Hume v. 
Pep/oe(a) t which decided that a plea of tender after the 
day of payment of a bill of exchange, and before action 


*16 

1822. 

Rivers 

«. 

Griffiths. 
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brought, is not good, while the case of Coore v. Hollo - 
way (a) bears as strongly in favour of tttl present plaintiff's 
case, being an authority to shew that the demand of the 
sum ought to be of the sum for which the action is brought, 
as it was in this instance. Again, it has been expressly de¬ 
ckled that a tender is not bad, although it be not of the 
precise sum due; Douglas v. Patrick (b), where all the 
Judges agreed that a tender of the greater includes the 
smaller sum. Surely the inverse of this proposition is 
equally good and consistent with sound sense, namely, that 
a demand of the greater includes the smaller sum. The 
plaintiff’s replication is that he had, previously to the tender, 
demanded the said sum of 41. 7s. 6dj$$ and so in fact he 
Ibid; for he had demanded the larg#* Aim of 10/. 4s., of 
which the smaller was allowed to be part and parcel, and 
this demand he proved. Under these circumstances the 
verdict in this case was clearly against law, and the rule fur 
a new trial must be granted. 

Abbott, C. J.—I was of opinion at the time of the 
trial, that in all cases of this nature it is necessary for the 
plaintiff to prove a demand of the exact sum, which he 
avers in his replication to be due, and I am of the, same 
opinion still. It is true, that where there is a demand of 
the whole original debt, and a subsequent part payment is 
made, if a tender of the residue were to be held good, the 
plaintiff could never protect himself, and would be placed 
in circumstances of disadvantage. But that case du^aot 
apply here. The sum demanded here was 10/. 4s.; and 
even supposing that demand capable, on general principles, 
of including the sum tendered, still it could not do so in 
this case, because 7l. was actually paid, leaving only Si. 4s- 
remaining as the balance between tliat payment and the de¬ 
mand ; whereas the sum tendered by the defendant's pica, 
and alleged to be still due by the plaiutiff’s replication, was 


1822. 

Rtvssu 

v. 

Griffith!. 
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1822. 4/. 7s. 6(L, which, together with the sum paid, would make 

up a larger sum thau^that originally demanded. But there 
r. appears to me to be no case which will sanction us in hold¬ 
out mras. ing that a demand of the larger sum is a demand also of 
the smaller, and as honesty and justice are manifestly on the 
side of the defendant, there is no possible reason why wc 
should go out of our course to favour such an action as 
this. 

Bayley, J. —If the replication in .this case had been 
so framed as to enable the plaintiff to apply his demand to 
such a portion of the 4 1. 7s. 6d. tendered, as would have 
made the balance of the 10/. 4s. after deducting the ~t. paid 
on account, that issiMi might have been fouud for the plain¬ 
tiff. But in the present shape of tire issue the plaintiff has 
undertaken to prove that which, as it has turned out, he is 
incapable of proving, namely, a demand of the sum pleaded 
to be tendered, 4/. 7s. 6s. \ and, having so undertaken, he was 
bound to give evidence to that effect. It was impossible 
he could do this, because, in fact, no more than 3/. 4s. re¬ 
mained due, and I am clearly of opinion with his Lordship, 
that a demand of the original debt is not, after a part pay¬ 
ment, a good demand of the smaller debt or balance; there 
must be a demand of the specific sum due. With regard 
to a tender it is otherwise ; but that stands upon different 
principles, and can work no disadvantage to the creditor. 
I think the verdict was quite consistent with the justice of 
thtdfcse. 

Holroyd, J.—I am entirely of the same opinion. Tlic 
plaintiff has failed to prove the issue, which his replication 
made it his duty to prove. There never was any demand 
of the sum tendered, and a previous demand of a larger 
sum cannot support the replication in this case. 


Best, J. concurred. 
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Garbutt and Othera v. Watson. 


Friday, 
April M. 


Assumpsit for Uie value of a quantity of flour sold 
by the plaintiff to the defendant. Plea, non-assumpsit. 
At the trial before Holroyd, J., at the last Assizes for the 
Couuty of York, it appeared in evidence, that the plaintiffs 
were owners of certain flour mills in Yorkshire , and the de¬ 
fendant a merchant at Sunderland. An agent of the plain¬ 
tiff being at Sunderland , the defendant contracted with him 


A parol con¬ 
tract for the 
■ale of 300 
sacks of float 
“ to be pro- 
pared ana 
shipped by a 
certain day,” 
is within the 
17tii section of 
the statute of 

i*_ 


by parol for the sale of 300 sacks of flour, not then ground, 
“ to be prepared and shipped" by Ascertain day. In pur¬ 
suance of the contract, the plaintiffs prepared an hundred 
sacks and forwarded them to the defendant, but not arriving 
at the time stipulated he refused to abide by the contract. 
The question at the trial was, whether this was a case within 
the statute of frauds, 29 Car. 2. c. 3. s. 17 i and the learned 
J udge being of opinion, that the contract was within that 
statute, directed the plaiutifts to be nousuited, with liberty 
to move to enter a verdict for 23/., a sum agreed upon by 
both parties, if the Court should be of opinion that the 
plaintiffs were entitled to recover. 


Scarlett now moved accordingly. This case is not within 
the statute, and falls within the range of a class of cases de¬ 
cided upon the 17th section of 29 Car. 2. c. 3. Thf^tta- 
tulc extends to executory contracts, and there is awrtinc- 
tiou between contracts where the thiug contracted for is ca¬ 
pable of being delivered at the time of the contract, and 
those where it is requisite that something should be done in 
order to put die thing into the state in which it is to be de¬ 
livered according to the contract. The former have been 
holden to be within the statute, the latter not. Ibis case is 
ot the latter description. The leading case upon this sub- 
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M®' j*^ *• Towers v. Osborne (a), where the defendant bespoke 

04«jidtt * chariot, and when tflpie refused to tBke it; and in an 

andOtben action for the value, JPrnM, C. J., held the case not to be 
Waswh. within the statute. This case was followed tip by Clayton 
v. Andrews (6), which is in point. There the contract was 
for the delivery of one load and a half of wheat, within 
three weeks or a mouth from the time of the agreement, it 
being understood that the wheat was then inithrashed; and 
it was held, that the agreement was not within the statute. 
The case of Groves v. Buck (<•) went upon the same prin¬ 
ciple. The present case is distinguishable from Rondeau v. 
TVyatt (d), because there the flour was in an actual state of 
preparation at the time of the agreement; whereas here the 
subject-matter of the-Contract was not in existence at the 
time it was entered iuto, except in the shape of ungroudH 
com, and the plaintiff could not complete the contract until 
the com was ground. If the parties know at the time the 
contract is entered into, that the subject of it is not then in 
a state of delivery, that is an additional reason for taking 
the case out of the statute. That circumstance exists in 
this^case, and therefore the question must be governed by 
the decided authorities. Is not this a contract for the sale 
of goods, and for work, and labour, and materials found ? 
If so, the case is not within the statute. It is undoubtedly 
to be lamented, that these nice distinctions should arise 
upon a statute so wholesome in its provisions, and certainly 
the case of Towers v. Osborne, is for this reason not entitled 
to n»gb approbation. 

Abbott, C. J—I think this case is distinguishable from 
Towers v. Osborne. That, undoubtedly, is an extreme case, 
and goes to the utmost verge of the statute. Although 1 
might feel inclined to follow it as a precedent in a case ex¬ 
actly like it, I am by no means disposed to extend it to a 


(a) I Sir. 0 O 6 . 
(*) 4 Burr. *|01. 


(c) 3 M. tc 8. I7u. 
(<t) a H. Bl. 63. 
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case in the slightest degree dissimilar. That was the case of 
a person ordering a chariot to b^H|e/for him, and but for 
that order it might never have hOw aaade. It did not exist 
.at the the order was given, and but for the order it 
might never have existed. In this case, whether there had 
been any order or not by the defendant to prepare the flour, 
the com would probably be made into flour and sold as 
such. That is a nice distinction undoubtedly, but, I think, 
wc ought not to extend the case of Towers v. Osborne be¬ 
yond a case precisely similar. I am of opinion, tliat this is 
a case within the statute. 

Ba yley, J.—1 have no doubt that this is a case within 
the spirit and meaning, as well aihrithin the words of the 
statute of frauds. The case which comes nearest to it is 
tliat of Clayton v. Andrews (a), which was a contract for 
the delivery of wheat, at that time being unthrashed. The 
Court there held, that the statute did not apply, and the 
foundation of their decision was, that the goods could not 
be delivered immediately in the state in which they were to 
be delivered; but, I think, that case was corrected by the 
subsequent case of Rondeau v. fVyatt (A). That was a con¬ 
tract for tiie sale and delivery of flour, as in this case. It 
was a verbal agreement, to sell and deliver so many sacks of 
flour to the plaintiff, to be put in sacks, which the plaintiff 
was to send to the defendant’s mill, and slapped on board 
vessels to be provided by the plaintiff, for flic purpose of 
exportation. The Court were of opinion that the contract 
was within the statute and void, because the requisites of the 
statute had not been complied with. Here, also, the con¬ 
tract was for the sale and delivery of flour, and whether the 
flour should be afterwards ground by the plaintiff who was 
to deliver it, or to be bought by him in a ground state, was 
quite immaterial for the purpose of the contract, inasmuch 
as all that the defendant stipulated for was to have the goods 


Gaudtt 
iad Others 
«. 

Vinos. 


(u) J Dun. jjoi. 


O'O -* II. 1>1. itf. 
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ML supplied to him; and on that ground, it appears to me, that 
this case is within the Mdi, and certainly within the spirit 
and others and meaning of the statute of frauds. 

Watson. 

Holxotd, J. —1 am of the same opinion. It appears 
to me, that this was a contract for the sale of goods within 
the spirit and meaning of the words of the statute. The 
case of Clayton v. Andrews (a), seems to be against this, 
but I cannot subscribe to the doctrine of that case. I think 
we ought not to grant the rule. 

Best, J. — This is purely a contract for the sale of good*. 
It is absurd to consider it as a contract for the sale of flour, 
and for so much work and labour to be performed for the 
defendant. It is no more than a contract for the sale of so' 
much flour, the plaintiff undertaking to put it into that con¬ 
dition in which he contracts to sell it. This is purely a con¬ 
tract for the sale and delivery of goods, and that being so, 
it is within the statute. 

Rule refused. 

(a) 4 Barr. SiUl. 


Friday, 
April 26. 


The King v. Elizabeth IlAurtit. 


withintbe^Jta- TfilE defendant was brought up by habeas corpus to be 
tute, i Geo. 4. discharged from a commitment by one Justice, to Hereford - 
fully andma- shire House of Correction,uuder 1 Geo.4. c.56. “ Au act 

licioualy to 


carry away 

a post or pale, unless the party charged has wilfully or maliciously committed the damage, 
injury, or spoil alleged. Therefore, where a defendant charged with rutting, spoiling, 
and taking and carrying away a post out of a fence, was committed for wil/ully and 
malic iouily carrying the tame away, only : Held, that the commitment was bad, and the 
defendant entitled to be discharged. 

.lustier*, under the same statute, may award satisfaction for a malicious injury to the 
amount of .Si., hut iu each case the extent of the injury is to he ascertained by the 
Justice, and compensation awarded only in pro|mrtion to the injury proved. 

A rommiimeiit in execution need not recite the title of the statute on which the pio- 
ceediiie is fouudi d. 
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for the summary punishment in certain cases, of persons 
wilfully or maliciously damaging or committing trespasses 
on public or private property fRpch enacts, “ that if any 
person or persons shall wilfully or maliciously do or commit 
any damage to any building, &c. and be thereof convicted be¬ 
fore any Justice, he, &c. shall forfeit and pay to the person 
or persons aggrieved, such a sum of money as shall appear 
to the Justice to be a reasonable satisfaction and compensa¬ 
tion for the damage committed, not exceeding in any case 
the sum of bl., which sum shall be paid, 8tc.; and in default 
of paying the same shall be committed to the comment gaol 
or house of correction, for any time not exceeding three 
months, unless the same is sooner paid." The defendant had 
been committed under a warrant, reciting, “ that one Mat¬ 
thias Price liad made complaint to the Justice, that he had 
lost a post or pale out of his fence, and that he had cause 
to suspect, and did suspect, that Elizabeth Harpur t on 
whose premises the same was found, did cut, spoil , and take 
anti carry away the same ; and that whereas the said Eliza¬ 
beth Jtiarpur did, on, &c. appear before the Justice, and not 
giving the Justice any satisfactory account, how she came by 
the post, nor producing the party of whom she bought it, 
nor any credible witness to testify the sale, she was, there¬ 
fore, by him committed * for wilfully and maliciously carry¬ 
ing away the same,' and was adjudged to pay the sum of 
bl., and in default of payment was committed for three 
calendar months, there to be kept to hard labour, unless the 
said sum of bl. was sooner paid." An affidavit was pro¬ 
duced on behalf of the defendant, denying that she bad cut 
or spoiled the post in question, and stating her entire inno¬ 
cence of the charge imputed. 


«. 

Haarwu 


Pearsou objected, on behalf of the defendant, that there 
wa$ no offence within the 1 Geo. 4, nor within any other 
statute, stated on the face of the commitment. 'Ibe offence 
described in the act i> the icHfuUy or maliciously doing or 
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1811 committing any damage, injury, or spoil to any building, 
fence, hedge, &c., but tbedefendant is committed “ for wil- 
f“dy and maliciously cafiytng away the post," which is no 
offence. She is charged with cutting and spoiling, but she 
is committed for carrying away. For any tiring that appear* 
upon the face of the commitment, some other person might 
have cut the post, and she might have very innocently picked 
it up and carried it away. Having committed no offence, 
she is entitled to her discharge. 

When Pearson originally moved for the %vrit, he took 
another objection to the commitment, namely, that though it 
stated the offence to have been committed " contrary to a 
certain statute made and passed in the first year of the reign 
of George the Fourth," it did not set forth the title of the 
act, as he contended it should have done; because it was 
impossible to know on what statute the commitment was 
founded, but 

Abbott, C. J., then said, the commitment need not men¬ 
tion the title of the statute. 

The defendant having been brought up on a subsequent 
day, and the return to the habeas corpus read, 

Bayley, J.(o), said—This commitment is clearly bad. 
The charge recited is, that the defendant had cut, sjKuied, 
and taken away the post, and the Justice convicts her of car¬ 
rying it away. It is perfectly consistent with the statement 
in the commitment, that somebody else may have cut aiul 
spoiled the post, and that she might have carried it away, 
which is no offence withiu this act. Therefore, as she is 
convicted of no offence, she must be discharged. 1 observe 
that the defendant is adjudged to pay a sum of bl* It ntay 
be, that the injury done did not amount to so much. Tho 


(a) Abbott, C. J. was gone to Guildhall. 
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sum to be awurded must be in proportion to the amount IMS* 

of the injury. Mistakes are m^g^as to what is damage 

within the meaning of the act of parliament. Haarea* 

Best, J. (a). —The magistrates think they have power to 
award the sum of 5i. at ail events. That is not so. They 
are to asccrtaiu what the amount of damage in each case is, 
and award reasonable compensation or satisfaction to the 
party injured, according to the amount of injury proved. 

They cannot go beyond the 5l. limited by the statute, but 
they are not to award 5/. unless damage is proved to that 
amount. 


The defendant was ordered to be discharged forthwith. 
(«) Holroyil, J. was absent. 


Dyson and Another r. Collick and Others. 

TRESPASS for breaking and destroying a certain dam 
of the plaintiffs. Plea, Not Guilty, and issue joined. At 
the trial before IVood, B., at the last Sussex Assizes, a ver¬ 
dict was found for the plaintiffs, damages 156/., with liberty 
to move to enter a nonsuit, if the Court should be of opi¬ 
nion, that the action could not be sustained. 

Ilie case was this:—The plaintiffs were employed by the 
Portsmouth and Arundel Navigation Company as contrac¬ 
tors, for the purpose of making a canal from the latter to 
flic former place. In order to carry on the work, it be¬ 
came necessary to erect a dam on the river Arun. The dam 
was composed of piles driven into the soil, and earth, which 
was rammed down into the interstices. The earth had been 
brought from a distance, and was no part of the adjacent 


Friday, 
Afril £6. 


Where the 
plaintiff*, wk 
were employ* 
etl as contras 
tore, to com¬ 
plete a navi- 

S abie canal, 
ad erected 
dam compose 
of piles and 
earth, with tl 
consent of tfc 
owner of the 
soil j— Held, 
that they 
might main¬ 
tain trespass 
against the <E 
fondants for 
breaking aw 
destroying t! 
same, and tit 
case would 
not lie. 
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soil. The act of trespass complained of and proved, was 
in cutting through thedtip by the defendants in order to 
t. let off the water, which in a wet season had accumulated and 

Collick. over fl owet j tlae country. The question at the trial was as 
to the form of the action, it being contended, that the plain¬ 
tiffs could not maintain trespass, and that if they had any 
remedy it was in case. But the learned Judge was of 
opinion that trespass would lie, and the plaintiffs had a 
verdict. 

Taddy, Seijt. now moved for a rule nisi to enter a non¬ 
suit, and made two points. First, the plaintiffs have no 
interest in the soil to enable them to maintain trespass ; and 
second, supposing them to have a qualified interest, the re¬ 
medy is in case. As to the first, it is clear that the plain¬ 
tiffs have no interest whatever in the soil where the dam was 
erected. The materials of which the dam was composed 
were brought to the spot, and though the plaintiffs had a 
property in those materials, yet still it can only be consi¬ 
dered as a personal property, severed and distinct from a 
property in the soil. But supposing the plaintiffs to have 
possession of the spot in question, still it is not such a pos¬ 
session as will enable them to maintain trespass, for they 
are mere contractors, employed by a company to perfonn 
certain work and labour, and they have no interest whatever 
in the soil. If trespass can be sustained, it must be at the 
suit of the owner of the soil, and not at the suit of the plain¬ 
tiffs, who must be treated merely as servants. If the plain¬ 
tiffs could be considered as tenants by sufferance, it is laid 
down in Bac. Abr. tit. Trespass, 3, Fitzh. Tres. pi. 10, that 
a tenant by sufferance cannot maintain trespass, and there¬ 
fore, in that point of view, the action would not lie at the 
suit of the plaintiffs. But these persons have not even a 
possession of the soil to enable them to sue in trespass. It 
may be true, that the materials of which the dam was com¬ 
posed belong to them, but after they became connected with 
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the soil, ami as it were united to the spot on which the dam 
was erected, they became for aiftg$M>rpoaes the property of 
the owner of the soil, and could not be treated as the 
property of the plaintiffs unless they remained severed 
chattels. [Hayley, J.—Suppose, instead of earth rammed 
down, the dam was composed of flood-gates—whose pro¬ 
perty would they be ?] The defendants arc not called upon 
to answer that, but it may be answered by what appears 
certainly to be rather a subtle distinction between earth 
forced into the soil and a wall erected, as is taken by Callis 
on Sewers, p. 74, who makes this distinction. u A wall 
doth differ in point of ownership from a bank, first, in 
respect the material the same is made on, for a bank is 
made ex solo et /undo qua: ex sttis propriis materiis sunt 
cadem cum Terra supra quam edijicatur, —but so is not a 
wall, 8tc. Of a bank the property and ownership is his, 
whose grounds adjoin thereto.” Admitting, however, that 
die plaintiffs are the owners of the materials, still, as they 
become connected with and coalesce with the soil, tlic plain¬ 
tiffs cease to have such a property in them as to enable diem 
to maintain trespass. In die case of The Duke of New¬ 
castle v. Clark (a), a point somewhat similar to this arose, 
and there it was held, that commissioners of sewers cannot 
maintain trespass against the commissioners of a harbour, 
for breaking down a wall or dam erected by the former, as 
such commissioners, across a navigable river, as the audio- 
rity to be exercised by them on behalf of the public does 
not vest in them such a property or possessoiy interest as 
will enable them to maintain such an action. For these 
reasons it appears clear, that die plaintiffs cannot maintain 
trespass. Secondly, then, if they have any remedy, it is in 
case, for destroying the materials of which the dam is com¬ 
posed, They might maintain that form of action, but as 
they have mistakcu their remedy, a nonsuit must be en¬ 
tered. 


Dtmi 

V. 

CO LUCK. 


(a) 2 J. B. Moore, 666 . 



W CABS IN THE KING’S BENCH, 

1822. Abbott, C. J.—There is no doubt that the materials of 

which the dam was composed belonged to the plaintiffs. 

Couica *^ ,e ** erected by them for a temporary purpose, and 

they have possession of the soil upon which it is erected. • 
Their possession for the purpose of erecting the dam is 
such as will enable them to maintain trespass against a 
wrong doer. The case of Welch v. Nash (a), is a much 
stronger case than this. There, posts and rails had been 
put upon the land by the plaintiff against the consent of the 
owner of the soil, and it was held, that the defendant could 
not justify the act of cutting them down, no question being 
raJ9et ^ as *° the property remaining in the plaintiff. In this 
case, the dam is erected with the consent of the owner of 
the land, the property of the dam is in the plaintiffs, it is 
erected by them at their expence, and as against a wrong 
doer they certainly may maintain trespass. 1 very much 
doubt whether the plaintiffs would have any remedy in 
case. 

Bayley, J.—I also doubt very much whether an action 
on the case could be maintained in this instance. As far 
as I can judge at present, I think, it could not. What would 
be the foundation of such an action ? Why, it must be, 
that the plaintiffs had some interest in the dam in question. 
What interest Jess than the absolute interest in the property 
had the plaintiffs in this dam > To maintain an action on 
the case, it must be shewn that the plaintiffs had something 
less than the absolute property. For an immediate injury to 
the property in possession, case is not the proper remedy, 

and tres p ass is the onl y remedy. In this case the plaintiffs 
had an interest in the dam, and it seems to me the complete 
and not the partial interest. They had the actual dominion 
over the property, exclusive of the rights of other persons. 

I am of °P lul0n ' therefore, that as the plaintiffs had in this 


(«) U Bust, 394. 
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in stance the property in the dan^g^cessary to maintain 
trespass, dais rule must be refused.’ ' 

Holboyd, J. —I am of the same opinion. Trespass 
was the proper action for the injury complained of in this 
case. Hie plaintiffs were the owners and occupiers of the 
laud for a special purpose, and so long as that special pur¬ 
pose continued, and so long as they had the possession, they 
had a right to maintain trespass against a wrong doer. 
They had both the property and the possession in this in¬ 
stance. Even in the case where a party has the possession 
only, without the legal property, it is held, that trespass 
will lie. In Welch v. Nash, this general proposition was 
established, that a person who is in possession, rightfully 
or wrongfully, has a right to maintain an action of trespass 
against a mere wrong doer, and that the Court cannot enter 
iuto the question, whether the possession is rightful or 
wrongful. On this ground, l think, the plaintiffs are en¬ 
titled to retain the verdict. 
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1832. 


Stms 

V. 

COUMCK. 


Best, J.—In this case the owner of the land consents 
that the plaintiffs shall have possession of this part of the 
•oil for the purpose of putting down certain materials to 
f<^m a dam. The materials belong to the plaintiffs, and the 
pqrsession is in them, and 1 have no doubt that they can 
mi atain nothing but trespass for the alleged injury. 

Rule refused (a). 

(«) Vide Harrison v. Parker, 6 Evt, 153. 
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Pridmg, CARTWRIGHT V. WRIGHT. 

April 16. 

Where in an Case for a libel published upon the plaintiff, contained 

UbeUhedecla- * n a Wor ^ entitled The Book of li'onders. The declaration, 

that*the de^* a ^ ter forth the usual matter of inducement, and 

feadant had stating, that plaintiff had never been willing by corrupt 

wriuenfand means to procure and accept of a seat in the Commons 

House of Parliament, and had never in any writing, or other- 

* er * B P* wise, laid it down as a maxim, or asserted, that it is neces- 
peared, from 

the libel itself, sary, in fighting the enemy, to make use of the arms of even 

fendut bad despicable and detestable men, proceeded to allege, that 
given refer¬ 
ences to an¬ 
other work, 
whence the 
matter was 
taken, but 
which were 


the defendant, wicked^ and maliciously intending to injp 
plaintiff in his good name, and to bring him into public dis¬ 
repute, did compose, write, and publish, a false and scan¬ 
dalous libel, containing the matter following, of and con- 


rirrhraiiim**** ccrn * n S plaintiff:—.«• Many well-intentioned persons have 
Held, that the expaessed their surprise that the “ Enlightener” should 
fau^Tnrnsmuch ^ ave been willing to accept of a seat in corruption’s den, 
the^ibel de ° f ( inean * ,l S thereby the Commons House of Parliament) pur- 
clared nipan chased with the bank notes of a man whose “ incapacity 
flrom that^pro- a »d baseness,” he had so powerfully exposed. To convince 
deacc * n ***” suc ^ persons, that this line of conduct was strictly patriotic, 
we have only to assure them, that in so doing, he was walk¬ 
ing in the footsteps of that " venerable veteran,” (meaning 
plaintiff) whose “ creed is the criterion of excellence,” and 
who, in an article of that creed, has laid it down as a maxim. 


" that we must, in fighting the enemy, not reject the use 
of the arms of even despicable and detestable men.” The 
declaration concluded with averring injuiy to plaintiff’s good 
name, &c., by means of the libellous matter above set forth. 
The defendant pleaded Not Guilty. 


** 

At the trial before Abbott, C. J., at the Middlesex Sittings 
after last Term, it appeared that the libellous matter com- 



281 


IjpntR TERM, THIRD GEO. XT. 

of Wassders, written for the ptupoa^lf attacking Mr. Cob- IMS. 

belt's political consistency. The tqtft of that work, quoted Ci ^|^ aT 

from a publication of Mr. Cobbctt, a narrative of an inter- «. 

view with Sir Francis Burdett, in which the former was 

stated to have required that the latter should, out of his own 

purse, furnish the means of facilitating the entrance of 

Mr. Hunt and Mr. Cobbctt into the House of Commons; 

and at the bottom of the page was printed, in the form of a 

note to the text, the following paragragh, which was the 

subject of the action, and which was read in evidence to 

support the declaration 

** Many well-intentioned persons have expressed their sur¬ 
prise, that the “ Enlightener” should have been willing to 
accept of a seat in corruption's den, purchased with the 
bank notes of a man “ whose incapacity and baseness” he 
had so powerfully exposed. To convince such persons 
that this line of conduct was strictly patriotic, we have only 
to assure them, that in so doing, he was walking in the f?Rt- 
steps of that “ venerable veteran” whose “ Creed is the cri¬ 
terion of excellence,” [see No. 195.] and who, in an article 
of that creed, has laid it down as a maxim, " that we must, 
in lighting the euemy, not reject the use of the arms 
of even despicable and detestable men.” Cobbctt, v. 32, 
p. 82 (a). 

Upon objection taken, that there was a material variance 
between the libellous matter set out in the declaration, and 
that read in evidence, inasmuch as the former omitted the 
references given in the latter, whence the offensive matter 
was contended to have been taken, the learned Judge 
directed the plaintiff to be nonsuited. 

(«) “ TV Enlightener” is to “ the Key," in the first page of The Book 
if W on den, declared to "tie Mr. Cobbctt ; The “ venerable veteran" is, by 
the reference to “ No. 195," shewn to be the plaintiff, and the reference 
to “ Cobbctt, v. St, p. 88,'* shewn to be to Vol. SI, of Cobbett’c Political 
ReteiMer-. 
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182S. Denman, C. S., nagjr moved for a rule em, i» •* Bede 

Cartwright ® OB#u *t and obtain a.,new trial, and contended, flint Vmm 

*. was no material variance, for, supposing the defendant to 

Wright. | imve q UOte j ^ libellous matter from another author, and 

to have given references to that author, still, as, the defend¬ 
ant had adopted the matter as his own, and had himself 
reiterated the slander, he was liable in this action. He 
cited Bell v. Byrne (a), and Tabart v. Tipper (6), as au¬ 
thorities. 

Abbott , C. J.—I thought at the trial, and I am still of 
the same opinion, that the meaning of the paragraph which 
was produced in evidence in support of the plaintiff’s de¬ 
claration was differcntSfrom that set out in the pleadings, 
and that there was a clear variance. The paragraph set out 
in the declaration is this :—“ Many well-intentioned persons 
have expressed their surprise that the Enlightener should 
have been willing to accept of a seat in corruption’s den, 
pujgfiased with the bank notes of a person whose incapacity 
and baseness he had so powerfully exposed. To convince 
such persons, that this line of conduct was strictly patriotic, 
we have only to assure then,, that in so doing, he was walk¬ 
ing in the footsteps of that venerable veteran, whose creed 
is the criterion of excellence, and who, in an article of that 
creed, has laid it down as a maxim, that we must, in lighting 
the enemy, not reject the use of the arms of even despicable 
and detestable men.” Heading the paragraph thus set out, 1 
cannot understand it in any other way than as representing, 
that the defendant has himself asserted “ that the plaintiff’s 
creed is the criterion of excellence,” and, that as a maxim of 
that creed “ we must, in fighting the enemy, not reject the 
use of the arms of even despicable and detestable men.” 
But when I look to the paragraph itself in the printed pub¬ 
lication, I find the reference, “ See No.£ 95,” following the 
words “whose creed is the criterion of excellence,” and 



SAOTKft TSRM, THIRD 0*0. IV. 

looking also to the reference at the end of the paragraph, is*. 

44 Cobbett, v. 32 , p. 82 /' and aeeni| that the professed 
object of die paragraph is to expose the supposed incon- s 
slstencies of Mr. Cobbett, I can only understand the para- Wmmm » 

graph as meaning to shew that he is walking in the foot¬ 
steps of the venerable veteran, whose creed Mr. Cobbett has 
asserted to be the criterion of excellence, and who, in an 
article of that creed, as Mr. Cobbett has asserted, has laid 
it down as a maxim, that we must, in fighting the enemy, not 
reject the use of the arms of even despicable and detestable 
men. That is the plain meaning and effect of these words, 
and therefore, I think, it is substantially different front 
the meaning attributed to them in the declaration. 

Bavley, J.— I think the cases ')£ Tabart v. Tipper and 
Belt v. Byrne, are - authorities against this application. 

Where the omission of a word does not vary the sense of 
the matter alleged to be libellous, the variance'is not fatal; 
but if the sense be varied, it is otherwise. The case of 
Bell v. Byrne established this, that if in the statcmell of 
the libel in the declaration, the libellous matter is set out as 
the assertion of the writer, and upon looking at the libel 
itself, it appears upon the face of it, not to be the assertion 
of the writer himself but of some other person, the variance 
becomes fatal. In this case there is, beyond all doubt, the 
omission of two particular parts of the paragraph, namely, 
the references, “ No. 195,” and “ Cobbett, r. 32, p. 83.” 

These omissions vary the sense of what is set out in the de¬ 
claration, where the libellous matter is alleged to be the 
assertion of the writer of the Book of Wonders, whereas, 
when the printed publication is produced, it appears not to 
be the assertion of the writer, but the assertion of Mr. Cob¬ 
bett, so that there is a great difference between the one and 
the other. The writer of the book gives the reader refer¬ 
ences to the places whence he takes the offensive matter, 
thereby clearly importing, that the assertion is not his own 
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1823' ' but that of some other person. There is an end therefore 

Cartwright of the question, and the variance is fatal. This Is not an 
omission of an immaterial word, but a material alteration of 
the sense of the passage by the omission. 


v. 

Wbisht. 


Holroyd, J. was of the same opinion (a); 


(a) Bed, J. wm absent at Chambers. 


Saturday, 
April 27. 

The master of 
a ship, which 
is completely 
wrecked in a 
foreign port, 
has no power 
of selling goods 
on freight, 
saved from the 
wreck, unless 
there is an'ab¬ 
solute neces¬ 
sity for such 
sale; and such 
a sale, though 
benb fide, and 
in market 
overt, is not 
binding on the 
owner of the 
goods, where 
the conduct of 
the vendee 
imports know¬ 
ledge of the 
infirmity of 
the captain’s 
title to soil. 


Freeman and Others v. The East India Company. 

Trover for cerjj|m chests of indigo. Plea, Not 
Guilty, and issue joined. At the trial before Abbott, C. J. 
at the London Sittings after last Term, the Jury found for 
the plaintiffs. 


jjj^ressel called the Cerberus having taken in a cargo on 
freight, on a voyage from Calcutta to England, part of 
which consisted of the indigo in question, the property of 
the plaintiffs, was completely wrecked at the Cape of Good 
Hope. A considerable portion of the goods was saved, and 
landed in a wet state at the Cape. The captain, having 
taken advice what was best to be done, under all the cir¬ 
cumstances, for the advantage of the parties interested in 
the cargo, determined to sell it by public auction. Inquiry 
was made as to the London prices of indigo, and according 
to the returns of the last prices current, a public sale took 
place of the indigo in question at the Custom-house. An 
agent of a London mercantile house became the purchaser 
cm their account, and having paid for it, transhipped it to 
this country; and, on its arrival, it was deposited in the 
warehouses of the East India Company, where it was 
claimed on behalf of the plaintiffs, and the defendants 
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)»via| re fin ed to deliver it on demand, tin present action 182S. 
was brought. The question at the trial was, whether the 
sale of the indigo by the captain was valid and binding as ^ 
against die plaintiffs. Evidence was tendered on behalf of East India 
the defendants, to shew that by the law of Holland, pre- Comtamy. 
vailing at Cape of Good Hope, as the sale took place 
in market overt, it was binding and conclusive. The learned 
Judge however was decidedly of opinion, that if there was 
no apparent necessity for the sale by the captain, he bad 
no authority to make the sale, and could not bind tbe ori¬ 
ginal owner of the property. The Jury therefore found 
for the plaintiffs. 

Copley, S. G. now moved for a rule to shew cause why 
die verdict for the plaintiffs should not be set aside, and 
a new trial granted. The queitidl' in this case is one of 
the greatest importance in a commercial point of view, and 
has never yet been distinctly raised in a court of common 
law. The question, uuder the circumstances of the case is, 
whether the captain of a vessel, who, generally speaking is to 
be considered as a mere carrier, has authority to empise a 
sound and honest discretion in the sale of goods intrusted 
to his care, after the vessel is completely wrecked in a fo¬ 
reign port, and having no apparent means of transhipping 
them to their original destination l The proposition to be 
made out on behalf of the defendants is, that the captain 
of a ship has a right to exercise his judgment and discretion 
in such a state of tilings, and that a bona fide sale under 
such circumstances is valid and binding against the original 
owners of the property. There is no doubt in this case, in 
point of fact, that the vessel was completely wrecked, and 
that the goods which were saved, with very great difficulty, 
were to a certain degree damaged, and that the sale took 
place publicly, and without any fraud or collusion. Then 
the question is, whether a captain exercising the best of his 
judgment, and taking advice as to what he considers to be 
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Utt, for foe benefit of foe parties interested, Ins a right to die-' 
pose of foe cargo, foe object of foe voyage having foiled# 
*. by foe complete destruction of foe vessel. It cannot he 
EmtIrdia Mgoed that under ordinary circumstances foe captain has 
CeMFAMY. any right to dispose of the cargo or any part of it. Accord¬ 
ing to foe general law, the captain is a mere carrier, and is 
bound to convey the goods to foe place of their destination 
and consignment. He has nothing more than the bare cus¬ 
tody of foe goods; but foe interests of commerce require, 
that under particular circumstances be shall have a right to 
assume a new character, namely, that of a supercargo or 
agent, on behalf of -the parties interested in the goods; and 
that if he assumes that character fairly, and performs the 
duties of it faithfully, for foe benefit of the parties COS- 
cerned, his acts done in' pursuance of that object, fafecaNml 
binding and effectual. There is no doubt there may be 
cases in which he can have no alternative but to sell, as 
where his vessel is wrecked upon a foreign coast, and he is 
deprived of all means of carrying foe goods to their destina¬ 
tion ; jor where the cargo is of such a perishable nature as 
that g| detention from perils of the sea renders it ex¬ 
pedient and necessary for the interests of the parties concern¬ 
ed to dispose of it to the best advantage. Jn these, and like* 
cases, he is to exercise his judgment and discretion. But 
what is contended for iu this case is, that in ait cases where 
the object of the voyage is defeated by the destruction of 
foe vessel of which he has foe command, and when his cha¬ 
racter of carrier ceases, he becomes the agent of the owners, 
and has a right to dispose of their property to the best 
advantage, subject undoubtedly to the ordinary liabilities of 
an agent. If this be sound law, it is quite clear that his 
contracts for the sale of such property are binding upon the 
owners, and therefore the purchasers in this instance have a 
good title to the indigo iu question. This is certainly as me¬ 
ritorious a case as can be brought before the Court, in which 
the question could be raised. The goods are unquestion- 
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illy damaged to i certain extent, and the captain adopts 
die best means within his power of disposing of them to 
advantage. It is admitted, on all hands, that the sale was 
, bond fide, and for valuable consideration. From a state of 
circumstances of which the captain could have no knowledge, 
it has turned out that the indigo acquired a value, which in 
a different state of things it w'ould not have possessed. By 
the failure of crops in India, the price of indigo in Eng¬ 
land rose rapidly, and therefore it became an object to the 
original consignees to get the possession of the commodity, 
whereby they would acquire a greater profit than was at first 
contemplated. The question is now fairly raised before the 
Court; and, in the absence of direct authority, it must be 
decided on principle. In the case of l{eid\. Darby (a), 
where the question arose as to t^e right of the captain to 
•ell a ship which had been condemned as unseaworthy, the 
general question now raised was not decided. That case 
was disposed of upon some objection to the terms of the 
conveyance to the purchaser. Since then, cases have been 
decided; holding, that the captain has a right togOell the 
vessel, exercising a fair and sound judgment where vessel 
is so much damaged as not to be worth repairing. The 
question with respect to the cargo, however, has never been 
before the Court, and has uever been the subject of judicial 
decision. But upon principle the same discretion ought to 
be exercised in the one case as in the other; for if the cap¬ 
tain may sell the ship, he may sell the cargo under circum¬ 
stances of necessity. In the case of a sale of ship, it is 
always a question whether she is worth repairing by reason 
of the damage she has sustained, The same question must 
arise in a case of this description, namely, whether the cargo 
is not so much damaged as not to be worth the expencc of 
transhipping. The same argument applies in both cases; 
and it is not disputed that the cargo in this case was da- 
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(a) 10 Knst, 11.1. 
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1832 . maged to a considerable extent. The case of the Grmti- 
tudine (a) is an authority to shew that the master of a ship 
may hypothecate his cargo on freight for repairs in a foreign 
East India port, when the repairs are necessary for the prosecution of 
Company. ^ VO y a g e |„ principle, therefore, the discretion which 
the captain is allowed to exercise in such a case ought to 
be extended to a case of this nature, where the interests of 
commerce require a liberal construction of contracts en¬ 
tered into under circumstances such as are stated. Sound 
policy requires that the good faith of merchants should be 
preserved inviolate, and as the conduct of the vendees in 
this case was perfectly- innocent and free from impeachment, 
they are entitled to that property which they have purchased 
at a public sale and in open market. Evidence was offend 
at the trial to shew that by the law of Holland, this&iptg 
a sale in market overt, it would be completely binding, 
even though made without any authority on the part of the 
owner. Van Leeimen’s Commentaries on the Roman and 
Hutch Law, translated under the auspices of Sir Alexander 
first member of his Majesty’s council at Ceylon, 
s. 3. fSW22, contain a clear exposition of the law of that 
country, and which, if acted upon here, would be conclu¬ 
sive in the plaintiff’s favour. 

Abbott. C. J.—1 am of opinion that we ought not to 
grant a rule in this case. It was contended at the trial, that 
as the captain had acted honestly and bond fide in the sale 
of these goods, the contract must be considered as binding. 
According to my recollection, the honesty of the trans¬ 
action was not impeached. The case of the Gratitudine 
was cited on behalf of the defendants, as an authority to 
shew that Sir William Scott had held that the master of the 
vessel might hypothecate his cargo for paying the expence 
of repairs in a foreign port, the repairs being necessary for 
the prosecution of liis voyage. 1 called the attention of the 


(«; 3 Kobinsou'i Adm. Rep. 210. 
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Jury to that caie; telling them, that for the purpose of 
effecting the voyage, the master might in a case of neces¬ 
sity sell part of the cargo; but I pointed out the distinction 
between the facts of that case and those of the present. 

I observed to them, that in this case the ship being entirely 
wrecked, and as there was no intention manifested by the 
captain of sending home the goods, and that as in fact the 
voyage was at an end; the sale could not be considered as a 
sale for the purpose of completing that voyage in any respect. 
I told them, that in such a state of things, the cargo being 
brought on shore, 1 was of opinion that the master, although 
acting honestly, could not confer a title to the goods upon any 
body, unless it could be shewn that there was a necessity 
% jj its sale; the master having no authority to sell with¬ 
out an apparent necessity. I told them, that if there was 
an apparent necessity for selling the cargo, he might convey 
a title to it. As to the question of necessity, however, the 
Jury were all of opiuion, as far as respected this part of the 
cargo, that there was none whatever. All the chests were 
sold without distinction—not a single wrapper taken 
off to see whether the indigo was damaged; so thW the ne¬ 
cessity of the sale was completely negatived. 1 observed 
further, that the master was not authorized to sell; and that 
a man who buys of another, who has no authority to sell, 
docs not acquire a property in the subject of his purchase, 
unless the sale takes place in market overt. 1 told them, 
that a sale in market overt would give a title though the 
seller had none; but that that rule of law was liable to 
this exception, namely, that if the buyer in market overt is 
acquainted with the infirmity of the title in the man of 
whom he buys, and buys with a knowledge of all the cir¬ 
cumstances, he takes the chance whether the sale will or 
will not give him a title. In the declaration of my opinion 
to the Jury in point of law, 1 expressed myself in the 
strongest manner possible, that the master could not sell 
the goods intrusted to his care, unless he could make out 
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an apparent necessity for the sale. But I told them, that 
if 1 should have any reason to doubt any opinion So ex¬ 
pressed, die question might be open to further considera¬ 
tion. I have now no doubt whatever upon the subject in 
my own mind, and I perfectly concur with the Jury in 
opinion that this was an unnecessary sale. 


Bayley, J.—I think there ought not to be any new trial 
in this case. The question depends upon the authority of 
the master of the ship to sell. In that .respect it is a ques¬ 
tion of considerable importance; but though important, it 
is perfectly free from difficulty. The master of a ship has a 
clear right, for the purposes of the voyage, to hypotliecat| 
the ship and cargo. That is laid down I believe 
general marine law of all nations. Beyond the power 
hypothecating for the purposes of the voyage, he has no 
authority whatever, except there is the existence of an ab¬ 
solute necessity. There might be eases certainly in which 
the idea of hypothecation would be absurd. Suppose the 
instance!** a ship wrecked, the cargo lost, and the ship in 
such a sHne as that she is worth nothing but the materials; 
why, then, the captain would have no difficulty, because 
then he would be forced to become an agent for the purpose 
of sale, and that sale by him of the materials, under such 
circumstances, would be a valid sale. So 1 should be dis¬ 
posed to think that in a case where the ship was wrecked, 
and the cargo was perishable, and no means of transhipment 
to its ultimate place of destination, that w'ould be a ease 
of necessity justifying the sale. The question of the right 
of a captain to sell does not arise for the first time now, 
nor was it agitated for the first time in Reid v. Darin/, be¬ 
cause in that case reference is made to the opinion of Lord 
Holt, in Johnson v. Shippen («), w ho held, that the master 
had no authority to sell any part of a ship, and that his sale 


(a) L'i. Kaym. DM. 
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traosien no property, but that he might hypothecate. No 
doubt necessity, where it really exists, forms an exception 
to the general rule; but the general rule is, that the master 
may hypothecate, but can go no farther. There may be a 
case of necessity giving a limited power of sale. Suppose 
a ship not so entirely damaged as to render her incapable of 
completing her voyage, and that she may by repair proceed, 
the cargo is liable to the expence of repairing; but if the 
captain cannot by hypothecation raise the money, is he to 
sell the whole cargo ? Certainly not. He clearly would have 
a right (but that under the protection of the Vice-Admiralty 
Court) to sell so much of the cargo as might be necessary 
for die payment of the expence of repairing; but then that 
jitnilil be a sale not by the captain under any authority given 
Aim by the owner of the cargo, but a sale by the authority 
of the law, under the direction of the Vice-Admiralty Court. 
The captain has no right to go beyond hypothecation, ex¬ 
cept in a case where absolute necessity for sale exists. 1 
am of opinion that no such necessity existed in this case, 
'ilie party has bought at his own peril; and sdMnsing it 
to be a sale in market overt, still if there was nowecessity 
for it, the vendee purchased, subject to the liability of having 
the purchase vacated. It is to be observed that the vendee 
did not buy for his own consumption, but for transhipment, 
aiul, with a probable knowledge that the indigo is worth a 
good deal more in this country, he sends it to the place 
of its original destination. Why then he buys, kuowing 
that the cargo is capable of arriving at the place for which 
it was ultimately destined. 1 am not quite clear that there 
is not too much stress laid upon the circumstance of the 
vendee having bought at the London price current; for 
probably he knew at the Cape, though it might not be 
known here, of the failure of the crops; and consequently 
that there would be a short supply in the London market, 
which would make it worth his while to purchase on specu¬ 
lation. I am of opinion, for the reasons I have stated, that 
this verdict ought not to be disturbed. 
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ten. Holboyd, J.—I am of opinion that the law was cor- 

rectly hud down by the Lotd Chief Justice, that nothing 
*. but a case of necessity could justify die sale under die cir- 
KmtImdia. cumstances of this case. No such necessity existed; and 
Company, consequently die purchaser has no right to the property. 

The rule of aneat emptor applies in this case; the captain 
having no authority, by reason of there being no necessity, 
for the sale of the goods. 

Best, J. —The question of necessity is a question of 
fact, which was properly 1 eft for the Jury to decide, and 
no man can entertain a doubt that there was no necessity 
for this sale. The judgment of Sir William Scott ip M 
case of the Gratitudinc is directly against the argument Ip' 
this case. It is admitted that the captain has no generrf 
authority to sell; but as the learned Judge in that case says, 
“ in cases of instant and unforeseen and unprovided neces¬ 
sity, the character of agent and supercargo is forced upon 
him, not by the immediate act and appointment of the 
owner,JHp by the general policy of the law.” Hut the 
authority which is forced upon him cannot go beyond the 
actual necessity existing in the case. The instances put in 
argument are cases of absolute necessity, but no such ne¬ 
cessity existed here; and therefore the captain had no right 
to assume the character of agent. As to this being a sale 
in market overt, this case does not fall within the principle 
contended for, because the party purchases with a perfect 
knowledge of the infirmity of the captain's title. On both 
grounds, therefore, I think there is no pretence for granting 
a new trial. 


Rule refused. 
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Dob, on die Demise of Sir Evan Nepean, Bart. v. 

Sudden. 

Ejectment to recover the possession of two copy- 
bold tenements, situate in the parish of Laden, in the 
county of Dortet. Plea, Not Guilty, ftnd issue joined. 
At the trial before Parke, J. at the last Assizes for the 
county of Dorset, the Jury found a verdict for the lessor of 
the plaintiff. 

Adam now moved for a rule to shew cause why the ver¬ 
dict should not be set aside, and a new trial granted. The 
plaintiff claimed title to the premises in question, as lord 
of the manor of Loders and Bothenhampton. By the cus¬ 
tom of that manor, the widow of a tenant, upon the death 
of her husbaud, enjoys his estate during widowhood dum 
sola et casta. The defendant was the widow of George 
Gibbs Hadden, who died in the year 1818, seufojL of the 
premises in question, of which upon his death shPjjibs pre¬ 
sented by the homage, as the lord’s next tenant for her 
widowhood. It was alleged as a ground of forfeiture, by 
the custom of the manor, that the defendant was delivered of 
an illegitimate child in March, 1821. The freehold of the 
manor was formerly in the Lord Bishop of Salisbury, who 
granted leases thereof for lives, and the lessees, by the cus¬ 
tom of the manor, granted copies for one, two, or three lives. 
It appeared that Robert Gammer, Esq. was formerly the 
lessee of the manor, who in the year 1795 sold and assigned 
his lease to persons named Moss and King, and these gen¬ 
tlemen in February, 1800, transferred the same to the pre¬ 
sent lord. In March following, foe lessor of the plaintiff 
purchased of the bishop the reversion in fee of the manor. 
To prove the plaintiff’s title, the steward of the manor pro¬ 
duced an entry in the court rolls, dated 16th October, 1794, 
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Tenant of co¬ 
pyhold, who 
hit done feal¬ 
ty, end attorn¬ 
ed tenant to 
die lord in 
posaewion of 
the manor, 
cannot in 
ejectment im¬ 
peach the 
lord's title fry 
setting np the 
right of a third 
person, unless 
the latter joins 
in resisting the 
title of the 
lessor of the 
plaintiff. 
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by which it appeared that persons named Henry Budden 
and Robert Budden, tenants for life, surrendered the pre¬ 
mises in question to Mr. Gummer, the then lord, and that 
Henry Budden then retook die premises, with remainder 
to George Gibbs Budden, his nephew, for the term of his 
natural life. Henry Budden survived Robert Budden, and 
died in 1807, and at the next court held in March , 1808, 
his death was presented by the homage, and George Gibbs 
Budden, husband of the defendant, was presented as the 
lord’s next tenant, and at the same court he was admitted 
as tenant of the manor, and did fealty. On his death in 
1818 the defendant was presented by the homage, pursuant 
to the custom, for her widowhood, as the next tenant, and 
immediately took possession; but she was never in 
mined. Upon this evidence, coupled with evidence of 
alleged ground of forfeiture, the plaintiff rested his title. 
r ilie defendant, though she had never been admitted, had 
regularly paid the lord’s rent from the time of her husband’s 
death, urtil the time of the birth of her illegitimate child; 
but simftiCpbn the steward refused to receive rent, to avoid 
a waivfpvof the alleged forfeiture. In support of the motion 
for a new trial, it was now contended, that the evidence to 
prove the plaintiff’s title was only prima facie evidence, and 
liable to be rebutted on the part of the defendant, by shew¬ 
ing that the legal estate was not in Sir Evan Nepean, as 
would appear by an examined copy of the bargain and sale 
inrollcd, from the Bishop of Salisbury in the year 1800. The 
defendant was entitled to be let into this evidence for these 
reasons. The title of George Gibbs Budden, the husband of 
the defendant, to the premises iu question, was complete by 
the surrender to and regrant by Mr. Gummer, the lord of 
the manor in 1794, and probably the former could not have 
disputed the title of the latter; but the question was, whe¬ 
ther his claiming and obtaining admission in 1808, when Sir 
Evan Nepean was the lord de facto, precluded him from 
disputing the title of the latter; for if it did not, then the 
defendant, who claimed in right of her husband by the 
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cusOho, would have an equal right to dispute it. Now 
claiming admission is not a ground for excluding any objec¬ 
tion to the legal title of die lord. In the first place, the 
defendant's husband was only admitted to his reversionary 
right acquired by his uncle; of the preceding lord; but that 
admission could not be considered as recognising Sir Evan 
Nepean, as rightful lord of the manor, and conseqtiendy 
he is not barred from disputing his tide. The admittance 
by Sir Evan Nepean did not give the defendant's husband 
a better title; for the previous surrender and admittance of 
the uncle for the life of the nephew, gave the latter an in¬ 
defeasible title. Admittance was not necessary to strengthen 
his tide. The admittance therefore by the plaintiff could 
orrfjfejte .considered as a ministerial act, and not necessarily 
inq»drting a legal title to the manor. In IVatkins, on Copy- 
holds, 254, it is said, that “ in the case of descents and sur¬ 
renders, the lord, die steward or under-steward, are merely 
instruments: they are compellable to admit, if ostensibly 
such; and the tenant is not to inquire into die lemffllfty of 
their title.” At the time of the surrender ill 179^j|p^r. 
Glimmer was the lord, as lessee of the Bishop of SalisbWy, 
who had the fee-simple ; and therefore it was competent to 
the defendant to inquire into the legality of Sir Evan Nepean's 
title under the circumstances of the case. [Bayletj, J. the 
difficulty is, how liuddcn the husband could be at liberty 
to question Sir Evan's title after he had himself attorned as 
his tenant, by taking up his admission in 1808, when Sir 
Evan was in possession as lord.] Mere attornment as te¬ 
nant is not conclusive against the tenant as to the lord’s 
title. For this, Rogers v. Pitcher (a) is an authority. 


2 m 

1832. 


Dos 

v. 

BVODKIf. 


Bayley, J.—In that case the third person claiming title 
to the property was acting with a knowledge of the infirmity 
of the title of the person to whom the attornment was 
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made. In this case the third person knows nothing abo*t it. 
If you were to aUte upon the pleadings the right to the 
copyhold estate, you would state, that in 1908 Sir Evan 
Nepean being lord of the manor, granted the eopyholgl 
tenement to Budd the husband to hold for life. As the 
widow’s tenancy is identified with his, she stands in the 
same situation as he would do with respect to the lord's 
title; and she must stand or fall according to her husband’s 
rights. Suppose the action was brought against the hus- 
band, and the plaintiff was bound to prove title, the mode 
of doing that would be by shewing that the husband was in 
the copyhold tenement as oue of the customary tenants of 
the manor, and that Sir Evan Nepean was lord of the 
manor, and granted the copyhold, to have and 
during his life. That would be quite sufficient to maliitljRi 
the ejectment. 


Holroyd, J.— -In pleading copyhold, you need not plead 
the t jpgnr ender, but merely that you are iu by the lord; but, 
in Case of a customary freehold, you must plead the 
surrender and admittance. In copyhold you plead the 
grant merely. 


Abbott, C. J. — 1 am of opinion that this verdict cannot 
be disturbed. After having done fealty, and acknowledged 
herself as tenant to Sir Evan Nepean, the defendant is 
concluded. Unless some other persou had claimed the 
land with the plaintiff, in respect of which the ejectment is 
brought, this course of defence could not be adopted. 
Setting up the jus tertii cannot be permitted to the tenant, 
where the third person is not claiming himself. The questiou 
is, whether it is competent to the defendant, after attorning 
teuant, paying rent, and being acknowledged as tenaut, to 
impeach the lord’s title. 1 cannot distinguish this from the 
ordinary case of a person who has attorned to a landlord. 
In the case cited, the person paying rent was ignorant who 
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owner of the estate was. bat afterwards, upon 
discovering that Hie person to whom be had paid rent was 
not entitled to the estate, as against that person’s claim, he 
had a right to defend himself, by setting up the title of the 
person lawfully interested, who was at die same *’ tr n * 
claiming. 


sir 


ran. 


Doa 

v. 

Bessie. 


Per Curiam (a). 


Rule refused. 


(«) Vide Right r. Bowden, 3 East, 300. 


Wynne e. Ingleby. 


Monday, 
April S9. 


Trespass for breaking and entering the plaintiff’s Sheriff cannot 
house and taking fixtures, goods, and chattels. The defend- tiou rangesT* 
ant pleaded, first. Not Guilty, ; and second, justified the pots^affixtd** 
alleged trespass, under a writ of fieri facias to him <if|iflpBd. 
as Sheriff of Yorkshire ; and issue thereon. At the wial pcrsonagainit 
before Cross, Serjt. at the last Assizes for the County of tioa Usuet!”" 
J'orA, the plaintiff had a verdict for 5l. being the value of 
certain fixtures, consisting of ranges, ovens, and set pots. 


seized and taken under tiic fi. fa., which the learned Serjeant 
was of opinion could not lawfully be taken in execution, 
inasmuch as the house of the plaintiff was built by himself. 


and therefore, they must lie considered as part of the free¬ 
hold, going to the heir and not to the executor. 


Littledale now moved to enter a nonsuit, and contended, 
that the articles taken by the defendant must be considered 
as being in the nature of goods aud chattels, and, therefore, 
seizable. He cited Poole's case (a), and Ex parte Quincy (A). 
If the grates, &c. would go to the executor, undoubtedly 


a 2 


(«) l Salk. s«8. 


(») | Atk. 4 7T. 
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1822. do it.” So << two or more may have a trust or an authority 
GuTinu* committed to them jointly, and yet it shall not survive.” 

AaiffTRONG ^° m *>. This is a direct authority in point, for the 

power in this case was no more than a naked authority to 
certain persons to sign or underwrite all such policy or po¬ 
licies as they agreed should be signed ; but this power was 
to them jointly or separately, and the words " or any of 
them,” apply to the discretion given to them all. Accord¬ 
ing, therefore, to the doctrine laid down in these several 
cases, the sound construction of this power is, that it should 
be executed by all to make it valid. 


Abbott, C. J.—-The law certainly is, as contended 
that if a power of attorney be given to three persari% 
name, jointly or separately, to do an act, and oue dies, rim 
performance of it by the survivors will not be a sufficient 
execution of the power. Though that however is the rule 
of law, it is not a rule which 1 should bt? desirous of ex- 
tendli:g. In a case falling precisely within that principle, 
andriHiin the words of the rule, l should, of course, be dis¬ 
posed to follow it. All instruments are to be construed by 
themselves, but according to the whole of their terms. We 
are not to look to any one single sentence or word in an 
instrument, but to the whole, in order to find out what the 
meaning of the party is. Looking to the whole of the sen¬ 
tence, in the power of attorney upon which the question 
arises, I have no doubt that the party intended that the 
policy might be signed and underwritten by the whole of 
the fifteen attomies, or by any of them. That I take to be 
the meaning of this instrument. My opinion is founded 
entirely upon the language of the instrument itself, without 
contravening any rule that has been laid down upon the 
doctrine of construction. Here is a power of attorney, 
whereby the defendant appointed fifteen persons, jointly or 
separately, in his name, to sign *' all such policies of in¬ 
surance as my said attomies, or any of them, jointly or se- 
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4Mntelj shall think proper." I think the true construction 1822. 
of that passage, taking it altogether, is, to give a power to guthhi* 
all or any of them to sign, as all or any of them might think 
fit. The words “ all or any" are to be taken in connection 
with the latter words of the sentence, which has reference 
to the discretion to be exercised, and, therefore, the con¬ 
struction which 1 put upon the instrument is perfectly re- 
concilcable. I think, taking the whole of this together, it 
is a power to all or any, to do what all or any might think 
proper to do. 

Bayley, J. —This is purely a question of construction, 
and it seems to me, that the latter clause, which says, “ as 
thdymy said attornies, or any of them shall, jointly or sepa¬ 
rately, think proper," means no more than to give a power 
to such of the attornies to sign the policy as shall concur 
in judging upon the fitness and propriety of the risk. It 
seems to me, that the original words “ jointly or separately,” 
would, prima facie, import that all were to join in the 
act, but, I think, looking to the whole of the insttitt^ent, 
if the policy is signed by one, or more than one, though 
not all, it would be a good execution of the power. The 
latter part of the sentence is to be taken in connection with 
the former, and the words, *' jointly or separately," do not 
mean that all the attornies arc to concur in the propriety 
of signing the policy, and, consequently, I think, the con¬ 
struction now put upon the instrument, is the sound con¬ 
struction. 

Holroyd, J.—We arc not to construe the first words 
by themselves, but with reference to the intention of the 
party to be collected from all the words of the instrument, 
and acting upon that rule of construction, I think, the 
authorities cited do not apply. 

Best, J. — I am of the same opinion. I do not think 
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1822. this is a very honest objection. This is a policy undere&tt- 
ten by an insurance society, and after having received die 
plaintiff's premium, 1 think the attempt to turn him round 
on this objection is not entitled to much encouragement* 
Whenever a case shall occur exactly similar to that pufin 
Viner's Abridgment, though I cannot discover the good 
sense of the rule there laid down, wc must be bound by it. 
It is there laid down, that if a man gives an authority to 
three to do an act, and one die, the execution of it by the 
survivors is not sufficient. 1 shall certainly act upon that 
authority whenever a case precisely similar to it occurs, 
though I confess it appears to me, that there is an abandon¬ 
ment of common sense in the principle there laid 
I agree with the rest of the Court in thinking, that theMbr 
words of the clause referred to, evidently shew, that the At¬ 
tention of the party executing the power of attorney, was, 
that any number of the attoruics named might sign the 
policy under that authority. This case is certaiuly not to 
be governed by the principle relied upon in support of the 
inotiqg 

Ride refused. 


Monday, 
Afrit 89. 


Fairman v. Ives. 


C/ASE for a libel upon the plaintiff, contained in a me¬ 
morial addressed by the defendant to Lord Viscount Pal¬ 
merston, SUferetarv at War, of and concerning the plaintiff’s 


The memorial 
of a tradesman 
addressed to 
the Secretary 
at War, com¬ 
plaining of the conduct, in the non-payment of certain bills of exchange, 

halfpay officer accepted by him, and which came to the defendant by in- 
in not paying 
bis debts, and 

stating the facts of his case fairly and honestly, according to his opinion and under¬ 
standing of those facts, is not the subject of an action for a libel. And evidence, shewing 
the occasion of the writing, is admissible under the general issue, though no justification 
Is pleaded. 
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dapenent, for valuable consideration. The declaration 
alleged special damage, first, that by reason of the slanderous 
matter contained in the memorial, his promotion in the army 
.was stopped; and second, that by reason of the same 
slander his half-pay, as a Captain of the Fourth Ceylon 
Regiment, had been suspended. The defendant pleaded 
IS' ot Guilty, on which Issue was joined. 


less. 

Fmmai 

«. 

IVBS. 


At the trial before Abbott, C. J. at the Middlesex Sittings 
after last Term, the libel declared upon was read in evidence. 
It purported to be a memorial addressed by the defendant, a 
wine merchant in Berners Street, Oxford Street, to Lord 
Viycount Palmerston, Secretary at War, inclosing two bills 
o&gxchange, accepted by the plaintiff, payable at a banking 
house, and addressed to the plaintiff, at No. 6, Surrey Street, 
in the Strand. The memorial complained, that the plaintiff 
had unjustly and unfairly deprived the memorialist of re¬ 
tires s iu the payment of the bills inclosed, except through 
the humane consideration of the Secretary at War. It im¬ 
puted to the plaiutiff, that he had accepted the bills|pi%ues- 
tion, payable at a banking-house where he had no cash, to 
take them up when at maturity, and that he had suffered 
them to be addressed to him at a place where he did not 
reside, and where he w as unknown. The allegation of spe¬ 
cial damage was negatived by the evidence ; it appearing, 
first, that the Secretary at War had no authority to stop pro¬ 
motion in the army, that matter resting with the Commander- 
iu-Chief; and there was no proof that his promotion had 
been in point of fact stopped; and second, that if his half¬ 
pay had been suspended it was not for this efttse. The 
alleged libel was traced to the defendant. In support of 
the defendant’s case, evidence was adduced, tending to shew 
that the plaintiff did not reside at No. 6, Surrey Street, where 
the bills were addressed, that he had kept out of the way, 
and his place of residence could not be ascertained for many 
months, and that lie had no cash balance in his favour at his 
banker at the time the bills became due, or for a consider- 
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Secretary at War, praying interference in his behalf. The 
case was left to them entirely upon the honesty and fairness 
of the defendant’s intention. 


Holroyd, J. (n). — I think the direction to the Jury, by 
my Lord Chief Justice in this case, was perfectly correct. 
1 remember a case of Cleaver v. Cherall, tried some years 
since at York , before Lord Cllenborough, in which the piaiu- 
tiff brought an action against the defendant, for a libel con¬ 
tained in a letter addressed by the defendant to an intimate 
friend of his, advising him not to trust the plaintiff; the 
letter containing matter of a slanderous nature concerning 
the plaintiff's character ; and Lord EUcnburough was of 
opinion, that the letter was privileged, and that the action was 
not maintainable, inasmuch as it was the communication of a 
man to his friend, advising him in a matter in which he 
was deeply interested. The case is not reported, but 1 hare 
heard my Lord El/enborough frequently mention it. I have 
the pleadings in the cause, and 1 mention the case to shew 
the opinion of my Lord Eilenboiougb, in a case where the 
intention of the party becomes a matter of question. That 
case certainly is not exactly similar to this, but it bears upon 
it in some respects, as this must be considered as a case of con¬ 
fidence, and upon the same principle as where an application 
is made for the character of a servant, supposing the character 
to be given in writing. In cases of die latter description 
it has been frequently held, that although the answer con¬ 
tains matter of imputation upon the character of the ser¬ 
vant, yet inasmuch as it is not stated from motives of ma¬ 
lice, the d|Kisiou will justify the imputation, cvett though 
not perfectly consistent with truth. Under the pica of the 
general issue, the occasion of the writing may be given in 
evidence to rebut the presumption of malice, and, unless the 
libel be writteu falsely and maliciously, the action in such 


(a) tiaylvy, J. was gone to Chambers. 
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8 Me cannot be sustained. In the case of confidence be¬ 
tween friends, if advice is given for the purpose of pre¬ 
venting an injury happening to the person in confidence 
. with the writer, and not for the purpose of slandering, al¬ 
though it contains matter of slander, still upon the general 
issue the occasion of the writing may be given in evidence. 
If a letter, or any other writing, be sent maliciously, and 
by maliciously I mean malo animo , the law will not justify 
the publication. In such a case the truth cannot be given 
in evidence, except it be pleaded in justification. The que-* 
tion l»ere is, whether the words used were not justified 
the occasion under all the circumstances of the case If 
the defendant, under pretence of applying to Lord Pal- 
merston, for the purpose of obtaining the payment of the 
money due to him from the plaintiff, had used w'ords slan¬ 
derously and maliciously, and with a view to an object 
different from the professed object, he could not give the 
truth of his statement in evidence unless he pleaded a justi¬ 
fication. That goes to the gist of the question. Was the 
letter written for the purpose and for the occasiowjt pro¬ 
fesses, or vvas it written slauderouslv and maliciously, and 
not for the purpose of obtaining i remedy for that which 
he considered to be an injury to himself? The cliarge here 
is, that the defendant wrote this maliciously and without 
any probable cause. I think it was competent to the de¬ 
fendant to shew that it w r as written .under such circum¬ 
stances as that no action would lie, by offering evidence of 
the occasion on w hich it was written. On these grounds t 
am of opinion that (he verdict ought not to bfedisturbed. 

% 

B est, J.—If this case rested upon the principle of a 
mere privileged communication, I should doubt whether the 
case of Cleaver v. Cherall has not been broken in upon by 
the case of Rogers v. Clifton (a), where the Common Pleas 


wv 
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Ives. 


(a) 3 Bos. 6i Pol. 58 7. 
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held, that altiroqgjka master be not in general bona^Na 
prove the truth of a character given by him to a person 
applying for the character of his servant, yet if he officiously 
state any trivial misconduct to a former master, in order to 
prevent him from giving a second character, and then him¬ 
self, upon application for a character, give the servant a 
bad character, the truth of which he is not able to prove, 
the Jury may, from these circumstances, infer malice against 
the master in an action against him by the servant. But 
this case does not rest upon that principle. This case was 
very properly left to the Jury by my Lord Chief Justice. 
For the purpose Of ascertaining whether a publication be 
libellous or not, we are to look to the circumstances WMK 
which it is published. If the defendant in a memorials 
the Secretary at War had reflected upon the character of an 
officer who owed him nothing, he might justly be called 
upon to answer for a libel, because no man has a right to 
make a charge against another without any foundation. But 
a person has a right to appeal to such a tribunal as he thinks 
will afloatl him justice in a case where he has to complain 
of injury. It is admitted, that by the practice of the 
War Office, if an officer receiving his half-pay, conduct 
himself so dishonourably as not to pay his debts, die War 
Office will compel him to act with that justice which ought 
to mark the conduct of every officer in the British army. 
That practice warranted the defendant in his application for 
the interference of the Secretary at War in this particular 
case, and I agree with the Lord Chief Justice in the pro¬ 
priety of his direction to the Jury, that if they believed that 
the defend^jP^had stated nothing but what was true, the 
publication could not be considered as adibel, because that 
can never be considered as a wanton and malicious publi¬ 
cation which is addressed to a legitimate object. I think 
this was a legitimate objeat, and that the Jury have come to 
tiie right conclusion. No objection appears to have been 
taken to the evidence which was received ; and, supposing 
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it not admissible, we ought not to grant a new trial upon 
that ground. I can make no distinction between the situation 
of a man wbo conducts bis own case, and of him who trusts 
Jiis interests to counsel. The regularity'of proceedings in 
a court of justice must not yield to such a distinction. If 
this were allowed, it might be open to counsel to lie by, 
let in improper evidence, and then apply for a new trial. 
This can never be endured in any case. But I am by no 
means prepared to say that this evidence was inadmissible 
upon the general issue. I think a man should come pre¬ 
pared to vindicate his character when he complains of an 
attack upon it; for, according to the language of many 
fighp, he puts his character in issue, and he cannot com- 
'plpi of surprise if facts are brought forward with a view 
to the charge made against him. But it is not necessary to 
decide that point, because no such objection was taken. 
The question here is, whether this was a publication ad¬ 
dressed to a person who the defendant had reason to suppose, 
could afford him redress, and the Jury being of opinion 
that it was published under those circumstances, and that 
there was no malice iu the case, 1 think the action cannot 
be sustained. 

Rule refused. 


Faiuui 


*. 

Ivm. 


Doe, dem. Read v. Godwin. »'«/»«**, 

May 1. 

Ejectment to recover the possession of a dwelling- The city Lot- 
house and premises, situate in the parish of St^epulchre, g C *’ ^ 

vests llie prise* 

therein enumerated in five trustees by name, in trnst, for the purposes of the act, and by 
the 16th sec. it is enacted. That in case of the death of one or more of the trustees before 
the drawing of the lottery, and the conveyance of the prises to the fortunate lioldeis of, 
the tickets, the survivors ahull and they are thereby required to dll up the vacancy or 
vacancies by the election of some other person or persons, for the purposes of the act « 
Held, in ejectment, that a conveyance of a prise to the lessor of the plaintiff, by four 
only of the five trustees (one having died), was valid and effectual in a court of law; and 
SemUe, That the conveyance was effectual, though no proof was given that the lessor of 
the plaintiff was the fortunate holder of the ticket to which the prise had fallen. 
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18 tt. without Newgate in the city of London. Pic*, the Ge- 
nerd lame. At the trial before Abbott , C. J. at the Sit- 
v. tings in London after last Term, the lessor of the plaintiff 
CwMr, *‘ had a verdict. 


J. Evans now moved for a rule to shew cause why the 
verdict should not be set aside, and a new trial granted. 
The house in question was one of several houses enume¬ 
rated in the schedule to an act of the 4 ft Geo. 3. c. 97- 
"An act to enable the several persons therein named to 
dispose of several houses in Pickett Street , Temple Bar, in 
the parish of St. Clement Danes, in the county of Middle¬ 
sex, and in Skinner Street, Show Hill, and on Snow Hitl,^A 
in Fleet Market, in the parish of St. Sepulchre, in the cif^w 
London, by lottery.* By that statute Sir James Shaw, Bart, 
then Lord Mayor of the City of London ; Sir John IMlliam 
Anderson , Bart, and Harcey Christian Coombe, Esq. alder¬ 
men; Sir John Silvester, Bart. Recorder; and ^ ewman 
Knowhfs, Esq. Common Serjeant, were appointed trustees 
for carrying the purposes of the same into effect, and by 
the s. 1G. it was enacted, “ lliat in case any one or more 
of them the said trustees (naming them), or other the 
trustee or trustees, to be elected as hereinafter is mentioned, 
shall happen to die before the drawing of all the said lot¬ 
teries, and the conveyance of all the prizes to the fortunate 
holders, then and in every such case the survivors or sur¬ 
vivor of them shall, and he and they are, and is hereby re¬ 
quired from time to time to elect, nominate, or appoint, 
some other person or persons in the stead or place of the 
person or^Ktaons so dying, for the purpose of carrying this 
act into execution; and the said buildings and estate, or such 
of them as shall then remain vested in the surviving trustees 
or trustee for the time being, shall be vested jointly in such 
trustees or trustee; and the -new trustee or trustees to be 
appointed as aforesaid, shall 'have the like powers, rights 
and authorities, as if he had been named as a trustee for the 
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purposes aforesaid, in and by this present act.” The lessor 
bf the plaintiff, in order to support the ejectment, put in a 
deed of conveyance to himself of the house in question, 
executed by Sir John Silvester, Bart. Newman Knowlys, Esq. 
Sir James Shaw, Bart, and Harvey Christian Coombe, Esq. 
being four only out of the five trustees appointed by the act, 
Sir John William Anderson, Bart, the other original trustee, 
being admitted to be dead at the time of the conveyance. 
There are two objections to the plaintiff's right of recover¬ 
ing in this ejectment. First, the deed of conveyance is 
invalid, because it purports to be executed by only four 
trustees, whereas, according to the act, which was made for 
|k|d^K'purpose.s, it was imperative on the survivors to com- 
P<£rthc full number of five before they could execute a 
conveyance to the fortunate holder. The words of the 16th 
section are extremely strong upon this subject; for it de¬ 
clares “ that, in every case of the death of a trustee, the 
survivors or survivor of them shall, and they and he are, and 
is hereby required front time to time to fill up the vacancy 
by the nomination of a successor or successors of the per¬ 
son or persons so dying." Therefore it is impossible to 
give effect to this conveyance, because it is not in compli¬ 
ance with the peremptory requisitions of the act. Then 
second, as there is no demise laid in the declaration in the 
names of any of the trustees, whoever claims under them 
must prove himself either to be the fortunate holder, or 
a person holding by his direction or appointment. Now it 
does not appear here that the holder of the fortunate ticket 
was a consenting party to this conveyance. This uyrot like 
the case of common trustees, whom a Court oP^Equity 
might compel to make a good title. In this case the whole 
title is derived from the act of parliament, and the vendee 
must take care that he has a sufficient title. The lessor ot 
the plaintiff has shewn no title. It was stated at the trial 
that the lessor of the plaintiff* had purchased of the assig¬ 
nees of persons named Walsh and Nisbett, who were the 
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fortunate holder*. Undoubtedly then the lessor of the plain* 
tiff should have proved a direction by those assignees to the 
trustees under die act, to convey to him. No such proof 
was offered at the trial, and therefore, whatever the question 
might have been, if there had been a demise in the names 
of the trustees, the lessor of the plaintiff clearly cannot 
recover, as the evidence stands at present. The statute 
52 Geo. 3. c. 175. s. 2, which was passed for the purpose 
of altering and amending the preceding statutes of the 4(> 
Sc 49 Geo. 3, for regulating the City Lottery, declares that 
every conveyance to the holders of the fortunate tickets, nr 
the purchasers of any unclaimed prize sold, shall be deemed 


a sufficient title thereto, which evidently shews that 
sons so described must be panic* to the conveyance. 


is also decisive proof, in the absence of a demise in the 
names of the trustees, of the necessity of shewing through 
whom the lessor of the plaintiff derived title. There being 
no such evidence, this ejectment must fail. 


Abbott, C. J.—I am of opinion that there i> no icasoii 
for disturbing thi* verdict. The evident'* given on the part 
of the lessor of the plaintiff was, that the prcM iit defendant 
came into the possession of the house in question imdii a 
person named lioff 'c, to whom he had paid rent, and that 
liu/je had conveyed his interest to the lessor of the plaintiff. 
That was the primd Jude ease. The defendant’s couii.w-l 
then called my attention to the provisions of the diff* rent 
acts of parliament for icgulatiug the City Lotteries, shew¬ 
ing, that this was property of a peculiar nature, and that 
the ejoPfution of the conveyances should be by all the five 
trustees, who were named in the first act of parliament, 
namely, Sir Janies S/iatt, Sir Joint Silvester, "ScTcmun 
Knoidj/S, Esq. Alderman L'nombe, and Alderman Anderson. 
and it was contended, that inasmuch as Alderman Anderson 
bad died, there should have been an appointment of an¬ 
other trustee in his stead, before the conveyance was effect- 
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tad; and that, in order to give validity to the conveyan6e, it 
should have been executed by five trustees. I was of il 
different opinion; and held, that the directions of the statute 
46 Geo. 3. c. 97, in this respect were analogous to the 
powers contained in a private settlement, to fill up die 
vacancies occasioned by death, for the execution of the 
trust. I thought that though this authority was of a higher 
character, inasmuch as it was under the directions of an 
act of parliament, and therefore more imperative, yet still, 
as the estate remained in the surviving trustees, there might 
be a legal conveyance by them. I further suggested, that 
by the 49 Geo. 3. c. 70. s. 7. this construction was fortified, 
jjtetnpMptec by that section it is declared, “ that if any fortunate 
tiller, or tickets, drawn in any of the lotteries, should not 
be produced to the said live trustees, or the survivors or 
survivor of them, or such other person or persons as should 
or might he appointed in their stead, or any of them, in 
pursuance of the therein recited act, or to tin ir clerk, before 
the expiration of six calendar mouths next after the drawing 
of the last lottery, then the said five trustees, or the sur¬ 
vivors or survivor of them, should immediately advertise 
the prizes, the tickets for which should not be produced, 
and, in case they should not be produced within three 
months next after such advertisement, then that the said 
five trustees, or the survivor or survivors of them, should 
sell the same by public auction.” That leads to the second 
objection taken, namely, that there could be no conveyance 
to the present lessor of the plaintiff, but by the privity of 
the fortunate holder of the ticket to which this^Jjpuse had 
fallen as the prize. Now die deetl which was given in evi¬ 
dence recited that Messrs. Walsh and Nesbitt were the for¬ 
tunate holders, and though there was no proof of their 
execution of the conveyance, still f thought that there was 
sufficient title in the plaintiff without their execution; and 
that it 1 were to presume any thing, it was to be iu favour 
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1822. of the title of the lessor of the plaintiff against the de-» 
fendant, who had no title at all. I thought that in this ease 
*. the trustees had the legal estate in trust for the holder of 

Goswia. t|} e fortunate ticket, and that a conveyance might be made 
by the surviving trustees, and therefore that the deed was 
sufficient to pass the estate to the plaiutiff. 

Bayley, J.—I have no doubt that the deed in this case 
was sufficient to pass the legal interest to the plaintiff, and 
that unless it was proved that Sir John William Anderson 
had died before the lottery was drawn, I do not know how 
s. 16 of 46 Geo. 3. c. 97. could apply in any respect to 
the case; for that sectiou provides, that in case any 
more of the said trustees should happen to die befvrerUkM 
drawing of' the said lotteries, then and in every such case t|Ml 
survivors or> survivor of them are to elect .some other per¬ 
son or persons in his or their stead. But whether 1 am right 
in that or not, or whether Sir John 1 1 Hham Andetson died 
before the drawing of the lottery or not, it seems to me 
that this is a diiectory clause only; and it it wue requisite 
to fill up the number of trustees, then* was a very easy 
remedy by which to compel the filling up oi the vacancy, 
namely, by an application to this Court lor a mandamus to 
direct that the survivors should, in obedience to the act of 
parliament, fill up the necessary number of trustees, and 
then make the conveyance. But, until the number is sup¬ 
plied, the whole legal property is in the trustees, or the 
survivors or survivor of them, aud that being so, a convey¬ 
ance by $hcm is ojierative in a court of law. If they act 
contrary to the duty which they owe to the public in the 
execution of their trust, it is competent to the party, who 
baa reason to complain, to go into that Court in which 
trusts are properly the subjects of jurisdiction, and have 
the conveyance vacated and set aside. But in a court of 
law all we have to look to is the legal title. By this act of 
parliament they are constituted the legal trustees, and the 
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act confers upon them the power of conveying the legal 
property upon the fortunate holder of the ticket/ This 
conveyance does purport to convey to the person who is 
supposed at the time to he the fortunate holder. They hold 
it in trust for that person. Whether it is a proper convey¬ 
ance or not is not for us to decide. That is a question for 
the consideration of a Court of Equity, if there has been 
a breach of trust. As this, however, is a conveyance to 
the lessor of the plaintiff by persons who have the legal 
title, I think the verdict cannot be disturbed. 
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Best, J.(«)—If there was really no authority given to 
Ar? trustees to convey, there would be something in the 
G^WBent; but the authority is in fact vested in them ; 
futd whether it is executed by four or by five makes no sort 
of^difference in a court of law. The act of parliament 
does not merely say that these persons shall hate authority 
to convey, but it distinctly vests iu them the whole of the 
legal estate. If the legal estate is vested in the trustees, 
they can dispose of it, and we cannot inquire whether they 
have disposed of it in a proper manner. That is a question 
proper for the consideration of another Court. We cannot 
lake notice of any thing but a legal estate. If the legal 
estate is vested in them, they can convey it to whom they 
please, as far as vve have any control over them. This 
estate is vested in them, and is conveyed to the lessor of 
the plaintiff. It is said that the surviving trustees ought to 
fill up the number mentioned in the statute; I agree with 
my Brother Bayley that that is merely a directory clause. 
Whether it is proper that the number of trustees* should be 
filled up, may depend upon circumstances. We can form 
no judgment at present upon that question. ]f the number 
be reduced, and it becomes necessary to fill it up, a Court 
of Equity might interpose, or this Court might intrrfeie 


(■») Holtoytl, J. was absent at Chamber!. 
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by mandamus to fill up the complete number. It appear* 
to me, however, that the number of trustees cannot affect 
the right to convey, anil these persons haviug the property 
vested in them, they may convey it as they think proper. 


Rule refused. 


Thursday, 
May v. 

The return to 
a writ at’ in¬ 
quiry, if de¬ 
fective, may 
be amt-mU d hv 
the award of’ 
the writ en¬ 
tered «>u the 
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Case for a malicious prosecution for perjury. At the 
trial before Abbott, C. J. at the London adjourned SitUup 
after last Term, the plaintiff had a verdict for lj0li$;«Mi> 
mages upon the whole declaration. 


roll, sifter the 
inquisition of 
damages is 

taken, and 
consequently 
the defect iu 
the return does 


Platt now moved for a rule nisi to arrest the judgment. 
The declaration contained two counts; and if cither is bad 
the defendant is entitled to have the judgment arrested. As 
the second is most vulnerable, that may K eoiisuhred first. 


not vitiate the 
proceedings, 
or affect the 
jurisdiction of 
thf sheriff’. 
Tlicrt fore 
where perjury 
was assigned’ 
upon evidence 
driven before 
the sheriffs* 
secondary, on 
an inqnisition 
of damages, 
where the writ 
of inquiry was 
d : rcrted to he 
returned into 


The objections to that are, first, that it doe- not Miliic.i-ntlv 
describe the jurisdiction iu which the indictuu nt for petjnry, 
which was the subject of this action, was found ; and. se¬ 
cond, that the description of the offence is too general; for 
it docs not shew that the indictment was good in point of 
law to sustain the allegation of perjury. In the second 
count it is stated, “ And whereas also the said defendant, 
afterwards, to wit, See. on, &c. at a general session of Oyer 
and Terminer of our said lord the King, holden for the .-.aid 
city of Lnvdou, at the Justice Hull ill the Old Jiai/ey, 


C. /', instead 


of K. tt. /I*Id, that the indictment would lie upon the alleged peijun ; and where in 
an action on tin-case for a malicious juosecutinn for perjury, assigned upon oiidence 
given under such circumstances, it was held to he no uhjcctiuti in arre-' of judgment. 

After vi rdict ill ail aetiou for a malicious prosecution for perjury, it is no ohji ctiun to 
the dcsciiption of the Court in which the indictment was found, that the names of tlo- 
Justices la-fore whom the session of Oyer and Tnutinn i.« lu-ld, an- not s- i ,.ut. Srmhl ,, 
't hat it is sufficient to allege that at such a session, defendant maliciously indicted |.lam- 
tiff’/rn- vi:/hI and corrupt furjary, without describing more pai licuhnly the ciicutuMdiu cs 
under which the alleged perjury was supposed to have linen eoimuitud. 
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within the parish of St. Sepulchre , in the ward of Farting - 
don Without, in Tendon aforesaid, maliciously, and w ithout 
any reasonable or probable cause whatsoever, indicted, and 
capped and p rocured to he indicted, the said plaintiff, for 
wi/J'ul and corrupt perjury, See.” Now the first objection 
to this count is, that it does not state before whom the ses¬ 
sions of Oyer and Terminer were held, which it ought to 
have done, in order to shew that the Court had authority 
to entertain the indictment. In Com. Dig. tit. Action upon 
the Case for a Conspiracy, C. 4. it is said that the declara¬ 
tion must shew that the plaintiff was indicted before Jus¬ 
tices who had authority to take the indictment; and there¬ 
fore if it allege an indictment for treason before A. and B. 
ijUftfrn of C. 11. ad pacem et aud. et terminand. ad genera- 
letn gao/ec dcliberationem, &c. it is bad; for it does not 
shew that A. and li. were Justices for gaol delivery, but 
only that the indictment was found before them at a gaol 
delivery. So in the case of Sherington v. Ward (a), which 
was an action upon the case, in the nature of a conspiracy, 
for procuring the plaintiff to be indicted for perjury, it not 
appearing before what J tidge the indictment was tried, to 
shew that it was coram jndicc, the plaintiff failed. These 
are authorities to the first objection. Then, second, the 
description of the offence of which the plaintiff is supposed 
to have been indicted is too general; for it is not sufficient 
to say that the defendant indicted, and caused and procured 
U> be indicted the said plaintiff for tci/ful and corrupt per¬ 
jury. The declaration must shew’ not only that the plaintiff 
was indicted, before a proper jurisdiction, but also that he 
was tried upon a good indictment. For this, the position 
in Com. Dig. already cited, is an authority. The indict¬ 
ment should have set out such circumstances as would shew 
that the perjury alleged was wilful and corrupt. Perjury 
is a conclusion of law arising from a number of combined 


1822 . 

'rfW 

PlPPET 

V. 

Hearn. 


(it) (Jim. Kliz. 7-1. 




Puppet 


PEAKS. 


CASES IN THf KING S BENCH, 
circumstances, Viewing that the offence is complete. It 
must be shewn that the oath was wilful and false; that it 
was taken before a competent jurisdiction; and that the 
fact deposed to was pertinent and relevant to the matter 
in issue. All these qualities are requisite to constitute the 
legal crime of perjurv. None of these arc shewn in the 
declaration, and consequently the defendant has not the 
means of knowing with sufficient certainty what he is 
called upon to answer. The charge which the defendant 
is supposed to have made against the plaintiff is, that 
the plaintiff had committed K'ilJ'ui and corrupt perjury; 
but under what circumstances dot s not appear. There is 
nothing to identify the charge supposed to have been made, 
with the defendant. Stating the substance and effect 
charge is not sufficient; the very charge itself must be set 
forth to shew its identity. In Cook v. Vox (a), which was 
an action of slander, Lord EHenborough, C. J. said, *' Iden¬ 
tity may be predicated j |i th certainty of words, but not of 
the effect of them as produced upon the mind of a hearer.” 
Here identity might have been shewn with respect to the 
indictment, but no identity can be predicated of it with 
certainty, as it is dcsciibed in this declaration. Peijury 
being a denomination of crime by itself, it should be shewn 
under what circumstances it was committed, lu this respect 
it is like the crime of murder or of felony, and it must be 
shewn under what circumstances the murder or the felony 
was committed. For instance^ suppose this had been an 
action for a malicious charge of murder, would it have 
been sufficient to state the charge in those general terms, 
without shewing upon whom the murder was supposed to 
have been committed ? If not, the objection is equally co¬ 
gent in this case. As this declaration does not shew that 
tbere had been a good indictment, the defendant is entitled 
fo have the judgment arrested upon the second count. 


(«») n M. .v n. ut.. 
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The Court were clearly of opinion that there was nothing 
in either of the objections to the second count. As to the 
first objection it was quite sufficient to state that the de~ 
pendant,,hftd indicted the plaintiff at the general session of 
Oyer and Terminer at Justice Hall, in the Old Bailey , 
without stating before whom the session was held; for the 
Court would not presume that the session was held without 
the presence of Justices. Then, as to the second objection, 
supposing there to be an ambiguity in the description of the 
offence, which was not the fact, it was cured by the ver* 
diet. The case of Cook v. Cox («) was perfectly distin¬ 
guishable from this, because ail that was decided in that 
case was, that in an action for words, the exact words must 
out, and that it was not sufficient to set out the effect 
4 $: them. 
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Platt then addressed himself to the first count; and con¬ 
tended, that it could not be sustained, inasmuch as it ap¬ 
peared that the alleged peijurv could not have been com¬ 
mitted, by reason that the secondary of the Sheriffs’ Court 
in London, before whom the perjury was alleged to have 
taken place, had no authority to administer an oath touch¬ 
ing and concerning the matter to which the plaintiff had 
deposed; and therefore that the indictment for perjury could 
not lie. It appeared from the indictment, which was set 
out in the declaration, that the alleged perjury was commit¬ 
ted upon an inquiry of damages before the secondary, in a 
cause of Bridges v. Hearn , depending in the Court of 
King's Bench. The defendant in that action having suffered 
judgment to go by default, a writ of inquiry was issued, 
directed to the sheriffs of London, to assess the damages. 
By mistake that writ was made returnable in the Common 
Pleas instead of the King's Bench. At the trial of the in¬ 
dictment, the plaintiff was acquitted, for the variance which 
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appeared between the writ described in the indictment, ami 
the proceedings when produced to support the averments. 
Hie learned counsel now contended, therctore, that as the 
writ was made returnable in the Common Cleat, U HU f" 1 bf’ 
treated as a nullity, and, consequently, that no perjury could 
be assigned upon evidence given before the secondary upon 
such a writ; the matter being coram non jutliee , and the 
secondary having no authority to administer an oath in that 
behalf. The secondary had no power to administer au oath, 
except as incident to his office. His authority was derived 
from the writ; hut if the writ was void lor the informality, 
as to the direction with respect to the return, he could have 
no authority to administer att oath, and, consequently,,^no 
peijury could be assigned upon the deposition of a wt0MB 
upon that inquiry. 


Abbott, C. J. — l am of opinion that there is nothing 
in any of the ohjcctiotuiltaki 11 to this record. As to the 
first count, L think that a man who maliciously and without 
any probable cause prefers an indictment against another, is 
liable to answer in damages for his malicious act. although 
the indictment may be defective in some point oi ioiin. 
That was the ease in tl'is instance; but 1 think the plaintiff 
has not the less a claim to damages. It is not because the 
declaration shews a had indictment, that therefore the de¬ 
fendant will not he liable to an action. As to the objections 
to the second count, this motion being made after verdict, 
it strikes me at present that there is nothing defective iu 
the declaration in stating that the defendant had caused the 
plaintiff to be indicted for the crime of wilful and corrupt 
perjury at the session of Oi/er and 'lerntintr . holdeii at tin* 
Justice Hall at the Old Haifa/. It must he understood 
that the Court there holden had competent authority to 
entertain the indictment, without setting out more partieu- 
huly the tiicuiuslauces uiiiU 1 whiili the indictment was 
pit felted. 
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Baylf.y, J. — I am of the same opinion. The objec¬ 
tions taken to the second count have already been answered. 
As to the first count I think it is free from objection. The 
cjrguinstance of the writ of inquiry being returnable in the 
Common Pleas instead of the King's Bench, does not make 
the writ void. The sheriff is at liberty to proceed in his 
inquiry, notwithstanding the mistake in the direction as to 
the return. His proceedings under it are perfectly valid, 
because the return may be amended by the roll. When a 
writ of inquiry is directed to the sheriff, he must proceed 
in it, though there is a mistake in the return. He cannot 
say, “ I won’t execute the writ, because you have made a 
mistake in the return.” When the award of a writ of in- 
* s entered on the roll, you may amend the writ by the 
latter, if there is any mistake in it. Frequent instances of 
this kind have occurred. In the case of Johnson v. Toul- 
min(a) the Court held, that if the award of the writ of in¬ 
quiry on the roll be right, the #Rte of the writ if wrong 
shall be amended b\ it; and 1 vird Ellenborough , C. J. said, 

Where the amendment requited is according to the truth, 
and there is something to amend by, as there is here, 
namely, the award of the writ of inquiry upon the roll, 
there is an end of the question.” Several instances of the 
same kind are there cited (h). Hut is it to be said, that 
because a man is maliciously indicted upon a bad indict¬ 
ment, that .be is to have no remedy for the injury ? The 
secondary in this case had clearly authority to administer 
the oath by virtue of the writ directed to the sheriffs. Any 
defect in the return to the writ would be no answer to an 
indictment for perjury committed upon the inquiry, if the 
proceedings were truly described. If not, it follows that 
it would be no objection to an action for a malicious prose¬ 
cution for perjury, assigned upon evidence given before the 
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sheriffs’ secondary, under a writ of inquiry, to which the 
return is defective. 

Best, J. ( a ).■—I am of the same opinion. Whether the 
plaintiff was liable to be couvicted or not upon an indict¬ 
ment, assigning perjury upon evidence given, as in this case, 
he is subjected to all the cxpence and inconvenience of the 
proceeding, and if the indictment is preferred from mere 
wautonness and malice, the party occasioning such an injury 
is liable to an action. 

Rule refused. 


(a) iloiroyd, J. was absent at Chambers. 
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In a court of by the reversioner for diverting a water course. 

law, niortga- The fi rs t count of the declaration stated, that at the time of 
for, in the ac¬ 
tual possession committing the grievances complained of, the focus in quo, 

prcmCw^if ay situate in the parishes of Tiverton and Ilunlsham, in the 
described^* county of Devon, was in the possession ami occupation of 
tenant of the ol i e John Turner, as tenant thereof to the plaintiff', the 
^fSPiemr. reversion thereof being in the said plaintiff. /\t the trial 
Lroueh 1'^oi| H *before Parke, .). at the last Devonshire Assizes, the evidence 
action for Ji- to prove the averment of Turner's tenancy, was a deed dated 

vortmga water * . . ' 

ronrse, stating, 8th March, 1817, by which it appeared, that turner, who 

ia quo was in was then in possession, as was recited in the deed, and 

ooe*T*as ,, l i i* being tenant foj life, had, in consideration of the sum of 

tenant :—Held, joo/. paid to him bv the plaintiff, conveyed the estate to 
Hhat the aver- . . . , 

me,It was *a- the plaintiff by wav ot mortgage tor a term of one hundred 

a^amnrtRase years, if Turner should so long live ; with a proviso that the 

from 7’., the plaintiff should hold it iu trust to sell, in ordet to raise and 
tenant lor In**. 1 

to ,hc plaint ft 

who was cntnlul to tin u version. 
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repay the money if not repaid by the 7th September, 1818. 
It Was objected, for the defendant, that this was not evi¬ 
dence to satisfy the averment that Turner was tenant of the 
locus in quo to the plaintiff, inasmuch as it only contracted 
the relation of mortgagor and mortgagee ; but the learned 
Judge over-ruled the objection, and the plaintiff had a ver¬ 
dict upon the first count. 


1822. 
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Bulk. 


Adam now moved for a rule to shew cause why the ver¬ 
dict should not be set aside, and a nonsuit entered, or why 
there should not be a new trial granted, and renewed the 
objection, contending, that the mortgage deed given in evi¬ 
dence did not sustain the allegation in the declaration, that 

r tr was tenant to the plaintiff of the locus in quo; for 
the legal estate being still in Turner the mortgagor, 
could not be considered as standing in the relation of tenant 
to the mortgagee. He cited Birch v. Wright (a), and re¬ 
lied upou the judgment of Buller0$L as shewing that mort¬ 
gagor is not to be considered as tenaut either at will or at 
sufferance to the mortgagee. 

Abbott, C. J.—This is the case of mortgagor in the 
actual possession of mortgaged premises. He is in the 
possession therefore of premises whereof the legal title and 
interest is in another, and in possession by the permission 
and sufferance of that other. That brings him within the 
strict definition of tenant at will, and fully satisfies the de¬ 
scription given of him iu the declaration as tenant to the 
plaintiff'. 

Bayley, J.—I am of the same opinion. A court of 
law knows nothing about mortgagor and mortgagee. It 


(a) i T. R. 378, where the relationship of mortgagor and mortgagee 
ti fully conaidered. 
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deceived from the paasengers the sum of 18/. 10*. for their 
passage money, end 8/. 8s. from the owner of the carriage 
for the freight of the same, and 10/. 12*. for the freight of the 
bullion. The plaintiff was, by the regdationn^ie service 
in which he was engaged, permitted and entitled to retain, 
and did retain to his own use, two-third parts of the re¬ 
spective sums mentioned of 12/. 10*. and 10/. 12s. and the 
whole of the 2/. 2*. The plaintiff paid to the agent for the 
packets at Dover the remaining third parts of the two stuns 
above-mentioned for the use of his Majesty. 'Hie Lord 
Duncan had not any goods, wares, or mercliandizes on 
board either on her passage front Calais to Dover , or on 
her arrival on the day in question, except as aforesaid. 
The Lord Duncan was not, nor ant any of the packets em¬ 
ployed in the service of his Majesty in conveying the mails 
of letters between Dover, and Calais, and Ostend, licensed 
by the Commissioners of his Majesty’s customs to carry 
goods, wares^ nr merrliaj0izcs, except bullion and foreign 
specie. On the 7th of Jane, IMIfJ, the defendant bring 
collector of the customs at Dover, went on board the Lord 
Duncan after her return from Calais, and demanded of the 
plaintiff the sum of llis. i)d. for a rate or duty of three¬ 
pence for every' ton of the burthen of the vessel, as due and 
payable upon the same, by virtue of an act of 47 Geo. 3, 
entitled “ Au act for enlarging the term and altering the 
powers of several acts for the maintenance ant^ repair of 
the harbour of Dover," when the plaintiff refused to pay 
the sum so demanded, whereupon the defendant took the 
telescope in question, found on board, the property of the 
plaintiff, as and for a distress for the said duties. The 
question, for the opinion of the Court is, whether the vessel 
in question which entered the harbour of Dover, as stated 
in the special verdict, having brought no mail of letters, 
but having on board dispatches for his Majesty’s Secretary 
of War, and having also on board private passeugers. a 
carriage, and bullion, for passage money qnd freight, and the 
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said vessel being the private property of the commander, 1832. 
was to be considered as a vessel employed in his Majesty's 
service, and was thereby exempted from the payment of the »♦ 
duty for which the distress was made, by virtue of 47 Geo. 3. Bmmm ° 

c. 69, the fifth section of which statute enacts “That nothing 
in this act contained shall extend, or be construed to ex¬ 
tend, to charge any ships or vessels belonging to his Ma¬ 
jesty, or that shall or may be employed in his service, with 
any of the rates or duties to be imposed by this act ? 


Holland, for the plaintiff, was stopt by the Court. 

Chitty for the defendant. The vessel in question, and all 
other vessels employed in like manner, are liable to the pay¬ 
ment of the harbour dues of Dover, notwithstanding the 
exemption expressed in the fifth section of 47 Geo. 3. c. 69* 
In deciding this question, the Couit must look to the policy 
and object of that act. It was an #ct passed, not for the 
benefit of any particular body of individuals, but for the 
advantage of the public in general, as a national benefit. 
The Court, therefore, must be unwilling to give effect to the 
exemption claimed in this instance, unless the circumstances 
of the case expressly and imperatively require such a con¬ 
struction. After enumerating the previous acts passed for 
the repairing and improving the harbour of Dover, the first 
section of the«statute recites that, “ whereas the said war¬ 
den and assistants have proceeded to carry the said recited 
acts into execution, to the great benefit of shipping, and of 
merchants, and others, and have borrow'ed considerable sums 
of money on the credit of the rates and duties thereby 
granted, but owing to the insufficiency of the present rates 
and duties the said harbour is now very much out of re¬ 
pair, 8cc.and then, by sect. 2, proceeds to authorise the 
warden or his lieutenant, together with the major part of 
the assistants of the harbour, to demand and take from the 
master, owner, or skipper of every ship, vessel, or crayer, 
VOL. 1. T 
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belonging to any of his Majesty's subjects, of the burthen 
of twenty tons or more, and not exceeding the burthen of 
three hundred tons, passing from, to, or by Dover, the sum 
of three-pence for every ton of the burthen hereof, with an 
exception in favour of vessels in ballast, or laden with 
certain specific articles. The question upon this special 
verdict is, whether the Lord Duncan comes within the ex¬ 
ception provided by the 5th section. The exceptions therein 
mentioned are in favour of ships or vessels belonging to his 
Majesty, or that shall or may be employed in his service. 
It would seem prim& facie, that the latter branch of the ex¬ 
ception would apply to any vessel employed in any way by 
his Majesty; but there must be some limitation put upon it. 
The reasonable interpretation of this is, to extend the ex¬ 
emption ouly to such vessels as arc exclusively employed by 
his Majesty, and to withdraw it as soon as the employment 
ceases. It cannot be construed to extend to the case of a 


vessel which is employed partially by his Majesty, and ouly 
for an occasional specific purpose. In deciding this ques¬ 
tion, however, it is necessary to advert to the enquiry, whe¬ 
ther the owner of this vessel would be liable to the poor 
rates, for if he would the principle seems to be the same in 
both cases. Now, it I» ; is been decided, that the owner of 


a packet boat employed m his Majesty’s service is rateable 
to the relief of the poor in respect of the profits arising 
from the freight of passengers, goods, &c. Hex v. Jones (a). 
Undoubtedly in the ordinary case of exemption from poor 
rates, the Crown, and all officers of the Crown occupying 
tenements for the purposes of Government and for the 
public service are not liable to be rated, as was held in Lord 
Amherst v. Lord Sommers ( h ), where stables rented by the 
colonel of a regiment by order of the Crown, for the use 
of the regiment, were decided not to be liable to be rated 
to the relief of the poor. But the case of Rex v. Jones 


(a) 8 Eut, 450. 


, (*) 1 T. It. 37*. 
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establishes the principle, that a packet boat employed by 
his Majesty to carry mails is rateable. That case, in prin¬ 
ciple, therefor^, goes a great way to take the vessel in ques¬ 
tion out of 'the exception in the Dover Harbour Act. In 
that case, the owners of the packet boat were employed 
under a personal contract with the postmasters, in carrying 
the mails between Holyhead and Dublin , and there the ap¬ 
pointment of the captain was precisely in the same terms as 
the appointment of the captain in this instance, yet still the 
captain was held rateable, in respect of die profit arising 
from the carriage of passengers and goods. The exception 
set up here in favour of vessels employed in his Majesty’s 
service, can, at all events, only extend to the vessels whilst 
they are actually employed in that service; as, for instance, 
whilst they are carrying the mails from Dover to Calais; 
but it caunot extend to the return voyage, when they carry 
no mails, and are not in fact employed by his Majesty. 
These vessels derive a very considerable profit from the 
carriage of passengers and goods on freight, and therefore, 
it is reasonable that they should contribute their share to¬ 
wards the burdien of maintaining and keeping in repair 
one of the most important harbours in the kingdom. All 
his Majesty’s subjects making use of the harbour pay tbe 
duties, and there is no reason for any exception in favour of 
diese packets, which are like all other vessels, except that 
they occasionally carry the Government mails. Whilst they 
are actually employed in carrying the mails, they may pro¬ 
bably be exempt from the dues, but when they cease to be 
so employed, which is the case on the return voyage from 
Calais to Dover , they cannot be exempted. Hie contract 
to carry the mails is only a personal contract, and does not 
extend to the vessel itself, so as to give the Government 
an interest in the particular vessel. On the part of the 
Government, the Postmaster agrees to give the owner of 
the packet so much money for carrying the mails, and when 
that service is performed the contract is completed, but 

t a 
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1823. such a service cannot give the vessel itself any peculiar pri- 
Hamiltok v '* e K e "hen is employed for other collateral purposes for 
grf' *he benefit of tl»© owner. In the case of mail coaches, the 
owner’s contract for carrying the mails is only of a personal 
nature, and when the coaches are so employed they are 
exempt from tolls, but when they are not carrying mails they 
pay tolls in like manner as other vehicles passing along the 
turnpike road. This case must be decided upon the prin¬ 
ciple, that when the vessels are actually employed in per¬ 
forming a service for the Government they are exempt, 
but when not so employed, and when acting as trading 
vessels, they arc liable to the harbour dues. This distinc¬ 
tion was recognized in the case of The Trinity House v. 
Clark {a), where a transport employed by the Crown was 
only to be considered as in the employment of the Crown 
during the time it was actually engaged on the public service. 
Upon these grounds, the defendant is entitled to judgment. 

Abbott, C.J.—lam of opinion, that judgment must 
be given for the plaintiff. In the case of Rex v. Jones and 
Others (6), the defendants were held liable to be rated for 
the relief of the poor, because, although the packet was em¬ 
ployed in the service of his Majesty, still the vessel was their 
property, and on that ground, they were held liable to pay 
poor rates. The question in this case turns upon the mean¬ 
ing of the exception in this particular act of parliament. 
That exception extends not merely to vessels belonging to 
his Majesty, but also to vessels employed in his service. 
Now, considering the facts that are stated in this special 
verdict, it is impossible to say that this vessel is not employed 
in the service of his Majesty. The mails are to be takcii 
from Dover to Calais, and the vessel is to come back again 
to Dover in pursuance of that employment. Whatever else 
is done by the master of the vessel appears to be done by 


(a) 4 N. It 9. *88. 


(*) a East, 451 . 
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permission of the Government. His carrying passengers 
and their baggage is in consequence of this permission. 1 
can entertain no doubt that this packet boat is within the 
meaning of the exception in favour of vessels employed in 
his Majesty’s service. 


1823 . 

Hamilton 

«. 

Stoss. 


Baylgy, J.—There are two exceptions in this case, one 
applicable to vessels belonging to his Majesty, and the 
other to vessels employed in his service. 1 think this 
case comes within the latter exception. The cases of Rex 
v. Jones, and The Trinity House v. Clark, are inapplicable. 
In the former it was insisted, that the defendants were 
exempt from the payment of the poor rates because the 
vessel belonged to his Majesty, but the Court said that 
she did not belong to his Majesty, because the owner¬ 
ship remained where it was though she was employed in 
the service of the Government; and in the latter the Court 
held, that there was such a letting of the transport to the 
Government as pro tempore to give the ownership to his 
Majesty. The exception here is in favour of vessels in the 
service of his Majesty. When we look to the terms under 
which the plaintiff is hired, it appears to me to be impossible 
to say that the vessel was not employed in his Majesty’s 
service at the time when she was coming into the port of 
Dover. The instrument by which the plaintiff is appointed 
commander, describes the vessel as being in the service of 
his Majesty, and requires that the plaintiff shall, from time to 
time, obey the orders of the Post Masters General or their 
agents. It is true, he is permitted to carry articles of a par¬ 
ticular description, but that is only in aid of his duty in car¬ 
rying the mails. 1 do not lay any extraordinary stress upon 
the circumstance, that for the return cargo there was a 
payment made to Government. It is stated in the special 
verdict, that by the regulations of the service he was per¬ 
mitted to retain two-thirds of the freight and passage money 
of passengers, for his own use, and required to pay the re¬ 
mainder to an agent for the use of his Majesty, but it docs 
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1823. not shew that there was any bargain ^between the Crown 
and him in that respect. I do not find that fact stated with 
r - that degree of certainty with which it ought to be found 
upon a special verdict. Upon the rest of the cpse, it seems 
to me to be quite clear, that the Crown is to have the ser¬ 
vice of the vessel for the purpose of carrying mails. Part 
of that service consists in coming back again from Calais to 
Dover, in order that the plaintiff may obey the orders he is 
to receive from time to time, from the Post Master Ge¬ 
neral. 

Holroyd, J. was of the same opinion («). 

Judgment for the plaintiff. 

(<t) Best, J. was absent at Chambers. 


Friday, ORTON V. JiuTLER. 

May 3. 

A count, stat- D EC LA RATION in case. The first and second counts 
fendantAw/ 16 * alleged a certain fraudulent transaction on the part of the 
and rtenredfor defendant, touching and concerning a salmon, which the 
tiff a certain plaintiff had employed him as his agent to purchase at tltc 
toSliTT'thesum price of 1 2$. 6d .; and averred, that by means of the false 


paid'by'de-* affirmation of the defendant, that he had paid for the 

fcnd&nt to salmon the sum of 1/. 2s. Vtd., the plaintiff repaid him that 

plaintiff upon .... , 

request, yet money, 8tc. ITie third count stated, that “ \\ hcrcas also 

regarding his 1 sa ‘d defendant, afterwards, to w it, on the day and year 

behalf* but* aforesaid, at Appleby aforesaid, in the county aforesaid, 

contriving and had and received, for the use of the said plaintiff, a certain 
fraudulently 

Intending to hnrt, injure, and prejudice plaintiff in that respect, had not, although often 
requested, paid the same, hut on the contrary converted and dieposrd thereof to hie own «»,” 
is laid in assumpsit, though apparently in trover, and cannot be joined with counts, in 
case, for a fraud. But supposing it not a count in assumpsit, it is bad in form as well as 
substance as a essni in trover, and is demurrable generally though the demurrer goes 
only to that particular count. 


request, yet 
defendant not 
regarding his 
duty in that 
behalf, but 
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sum of money, to wit, the sum of ten shillings, to be paid 
by the said defendant to the said plaintiff upon request; 
yet the said defendant not regarding his duty in this be* 
half, but contriving, and fraudulently intending, to hurt, 
injure, and 'prejudice the said plaintiff in this respect, hath 
not, although often requested, paid to the said plaintiff 
the said last-mentioned sum of money, or any part thereof, 
but hath wholly neglected and omitted so to do; and, on 
the contrary thereof, afterwards, to wit, on, &c. at, &c. 
converted and disposed thereof to his own use. To the first 
and second counts the defendant pleaded Not Guilty; and 
to the third count there was a general demurrer and joinder 
thereon. 
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JE. Alderson, in support of the demurrer. In this case 
there is a misjoinder. The first and second counts are framed 
in tort, and the third in assumpsit; consequently they can¬ 
not be joined, and judgment must be given for the de¬ 
fendant. Though the third count has the appearance of 
being framed in tort, it is in substance and effect a count in 
assumpsit, for money had and received, which, according to 
all the authorities, cannot be joined with the other counts. 
This is not like the case of Judin v. Samuel (a), where there 
was a dernui rcr to the whole declaration for the misjoinder 
of counts in tort and in contract. The Court there said, 
that there n ight be judgment for the plaintiff if there was 
any one good count, inasmuch as the demurrer went to the 
whole declaration; but it seemed to be admitted, that if 
there had been a demurrer to the objectionable counts, the 
defendant would have been entitled to judgment. In this 
rase the demurrer is to the objectionable count, and there¬ 
fore in this respect there is a difference between the two 
cases. The same doctrine was held when that case came 
before this Court iu error (6). It is perfectly clear that the 


(a) 1 New Rep. 43. 


(4) Samuel v. Judin, 6 East, 3S3. 
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UH count demurred to in this case is in substance a count in 
assumpsit, though framed in language to a tort. It is a 
*. count in tori foi* money had and received , which is quite a 
Btrrua. novelty in pl ead ing. It begins in assumpsit, and ends by 
saying, that instead of paying the money which the de¬ 
fendant had received for the use of the plaintiff, he con¬ 
verted it to his own use. This is plainly therefore upon the 
face of it a count for money had and received, and cannot 
be joined with the first and second counts of the declara¬ 
tion. There would be great inconvenience if the Court 
were to permit parties to change the form of action, which 
is properly adapted to their respective injuries. The form 
of action in this case is properly assumpsit; but the plain¬ 
tiff fiames his count in tort, which cannot be allowed. If 
the Court were to permit this innovation in the forms of 
pleading, the defendant would be deprived of many reme¬ 
dies, of which lie would be entitled to avail himself, if the 
count was framed in assumpsit. For instance, suppose the 
defendant baa a set-off, how is he to set-off in an action 
framed in tort a debt due to him from the plaintifflie 
cannot; because the statutes 2 Geo. 2. c. 22. s. 13. and 
8 Geo. 2. c. 24. s. 6. speak of mutual debts. Again, sup¬ 
pose die action is brought widiiu the jurisdiction of a Court 
of Requests in London, and the plaintiff recovers less than 
40s., how is the defendant to recover his costs under die 
stat. 3 Jac. 1 . c. 15. s. 4. if the plaintiff is permitted to 
sue in tort for a cause of action in assumpsit ? The remedy 
given by that statute for the recovery of costs is only in 
cases where the party sues in debt or assumpsit. But if 
this ingenious device was countenanced, the plaintiff might 
evade that statute altogether. The hardship, however, would 
not stop here. Suppose there is a liability in contract 
against three, and the plaintiff declares in tort against two 
only, the defendants would be deprived of the benefit of a 
plea in abatement, and the plaintiff would thus be enabled 
to make that a separate which is a joint liability. Unless 
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the whole distinction between case and assumpsit is to be 18SS. . 

broken down, it is not easy to say how an action for goods ^ 

sold and delivered may not be converted into an action of *. 
tort; and, in every case of this kind, it may be competent 
for the plaintiff to declare in trover, add allege that the de¬ 
fendant, to whom goods are sold and delivered, converted 
them to his own use. All the common money counts in 
assumpsit may, by this inroad upon the established forms of 
action, be converted into actions on the case. No instance 
of this kind is to be found in any book of entries, and such 
innovations are to be discountenanced. [Abbott , C. J.— 

This is certainly quite a novelty. I believe I once before 
met with a similar instance, but only once.J 

Tindal, contnL The count demurred to in this case is, in 
substance, a count in trover, and therefore may be well 
joined with the other counts in this declaration. It alleges 
a delivery of money to the defendant, and a misfeasance. 

A count in trover need not necessarily contairt a statement 
that the thing was casually found, and that the defendant 
converted it. It is sufficient to allege the conversion with¬ 
out the finding. The pleader may state a bailment or deli¬ 
very, and then allege that the defendant wrongfully con¬ 
verted. This is sufficient to constitute a good count in 
trover. Here, instead $f stating a finding, the count states 
a bailment, and a subsequent wrongful conversion of the 
money by t5ie defendant. It is true that the conversion 
must be alleged of goods and chattels of some kind. There 
is no doubt that trover will lie for so many pieces of gold 
or silver coin. If it is objected, however, that the money 
alleged in this count to have been converted is not stated to 
be monies numbered, in a formal manner, the defendant 
ought to have taken advantage of it on special demurrer, 
and then the plaintiff might have amended upon pay¬ 
ment of costs. But the demurrer goes generally to the 
whole count for the misjoinder, with others of a dissimilar 
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nature. It is not competent, however, to the plaintiff to 
demur to this count only, for he ought to have demurred to 
the whole declaration, in order to avail himself of the mis¬ 
joinder (a). Supposing therefore that the count demurred 
to is to be considered as a count in assumpsit, the demurrer 
is bad for being directed to that count only. The defendant 
having pleaded the general issue to the other counts, he is 
not at liberty to object to this particular count; for it seems 
to have been decided, that in all cases of demurrer for mis¬ 
joinder of counts, the demurrer must go to the whole de¬ 
claration, Kingdom v. Nott/e (b). At all events this count 
is only demurrable for informality and uncertainty, in not 
stating a conversion of monies numbered. An indictment 
under the embezzlement act, would be maintainable where 
it only stated it to be a sum of money embezzled. [Abbott, 
C. J.—That is a little doubtful.] This couut would at all 
events be good, if it described it to be for ten shillings mo¬ 
nies numbered. [Abbott, C. J.—I am not prepared to assent 
to that. Trover would lie for ton pieces of coin called 
shillings. I have no doubt about that; but l have great 
doubt in the way you put it; and then you could not recover 
unless the specific pieces arc described in the declaration.] 
This objection however can only be the subject of a special 
demurrer, on account of its uncertainty. [ Abbott , C. J.— 
It goes higher than want of certainty. You do not mention 
any tiling which can be the subject of an action of trover.] 
The substantial question is, whether this is to be considered 
as a count in trover. If it is, it may be well joined with 
the other counts in case. 

£. Alderson , in reply, was stopt by the Court. 

Abbott, C. J. —The law has provided certain specific 
forms of action suited to the recovery of damages for cer- 

(«) Samvel v. Judin, 6 East, 3 5' (b) | M. & S. 334, 
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tain particular injuries. We have a much smaller variety of 
forms in our law than is to be found in the civil law. We 
have not many; but it is of importance that those we have 
should be preserved, and that parties should not be permit¬ 
ted by their own invention to convert that which from the 
earliest times has been considered as peculiarly the subject 
of assumpsit or debt, into an action of tort. We are to 
look with jealousy at any innovation of that kind, so that 
nothing like a precedent shall be established tending to de¬ 
stroy those sound distinctions which have been established 
by the wisdom of our ancestors. What is the form of this 
count ? “ Whereas the defendant on a particular dayhad 

and received for the use of the plaintiff a certain sum of 
money, to wit, ten shillings, to be paid by the defendant 
to the plaintiff upon request; yet the defendant not regard¬ 
ing his duty in that behalf, but contriving and fraudulently 
intending to hurt, injure, and prejudice the plaintiff in this 
respect, hath not, although often requested, paid the plain¬ 
tiff the said sum of money, but, on the contrary thereof, 
converted and disposed thereof to his ott'ti use.” This is 
saiil to be a count in trover. Now', I think, the action of 
trover can only be maintained for some specific property; 
and in that respect it does not differ from the action of 
detinue. I use the word property in order that I may not 
be supposed to confine it to goods and chattels properly so 
called, because trover will lie for a bank note or promissory 
note. It ft true, also, that it will lie for so many pieces 
of silver, although they are in the shape of coin; but then 
they are to be described as specific articles. In the cases 
in which trover lies, the defendant does not redeem himself 
from liability by tendering some other article of equal value. 
Hie action, in such cases, proceeds upon the foundation of 
the plaintiff being entitled to the same identical article. 
Does this count allege that any specific article, or any spe¬ 
cific property was converted ? It speaks of a sum of money 
merely, which is an abstract idea. The money may be 
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composed of two crown pieces, four half-crowns, ten sliil- 
lings, or twenty sixpences. I am of opinion, therefore, 
that there is not merely a want of certainty in the count, but 
that the thing described is not that for which trover will lie. 
It is merely described as a sum of money, which does not 
convey the idea of any specific article of property; and, on 
that ground, I think the count is demurrable. 


Bayley, J. —We are to resist every innovation upon 
the ancient forms of action, unless we can clearly see our 
way through all the consequences which may result from 
the innovation. At common law there were certain formed 
writs in the Register, such as actions in detinue, assumpsit, 
debt, covenant, &c. The statute of ff'estm. C. 13 Elite. 1. 
c. 24. gave the action on the case, and the object of that 
statute was to give a remedy in those instances in which 
there was no formed writ in the Register. In Slade’s case («) 
the question was discussed whether for the bargain and sale 
of wheat and rye, growing on the land, the proper action 
was assumpsit or case ; and it was held that assumpsit was 
the proper form of action. From that time down to the 
present the remedy for money had and received has been 
either debt or assumpsit, aud no third description of action 
has been brought. Why, then, is the plaintiff to be at 
liberty at this distance of time to call in aid that statute 
to which I have referred, and form a third description of 
action for a cause for which there had been two forms pre¬ 
viously established. What would be the consequence of 
su'ch an innovation i Why, that in very many instances the 
provisions which have been made from time to time by 
different acts of parliament (considering the action of debt 
and assumpsit as the proper remedies for money hud and 
received) would by that means be evaded. One or two in¬ 
stances have been put in argument on behalf of the dc- 


(.«) J Rip. 9-J. 
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feudant, shewing the mischief that might result from a de¬ 
parture from the usual form of action in such cases. 1' was 
particularly struck with the observation resulting from the 
stat. 3 Jac. 1. c. 15. s. 4. and similar statutes, enabling 
persons to recover small debts within local jurisdictions, and 
giving the defendant costs in case the plaintiff does not re¬ 
cover damages to a certain amount. That statute applies 
expressly to actions in debt and assumpsit. Why, then, the 
party would evade the provisions of that statute, if he were 
at liberty to resort to a count of this description. That is 
one amongst several other of the consequences resulting 
from such an innovation. I am of opinion, therefore, that 
the plaintiff is not at liberty at this distance of time to 
resort to a new description of action, contrary to the long 
settled usage in such cases. This count cannot be sus¬ 
tained, supposing it not otherwise defective. 

Holroyd, J.—I am also of opinion that this count 
cannot be sustained. In point of form it is not like a count 
in trover. It is argued, however, that it is so in effect, 
namely, by stating that it was money had and received by 
the defendant to the use of plaintiff, to be paid to him on 
request, and that in the latter part it charges a conversion. 
Now there is no part of this count which alleges the money 
to be the property of the plaintiff, or that it was ever in his 
possession^ and it is held in Com. Dig. tit. Action on the . 
Case upon Trover, G. 1. that the declaration must shew that 
there is a property and possession in the thing in the plain¬ 
tiff. All that is stated here is, that the defendant received 
from some other person a sum of money to be paid to the 
plaintiff. That does not take away the right of the property 
in the defendant, unless the declaration shews that the plain¬ 
tiff has assented to the defendant's receiving it. There is 
nothing here to shew any assent on the part of the plaintiff, 
that it should become his money at the time of the alleged 
conversion. The declaration must shew that the property 
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belonged to the plaintiff at the time the action commenced. 
Beside this, 1 take it there never was an instance of an 
action in this form maintained, the regular form of action 
in the Register being debt and assumpsit. In Slade s case 
the question was determined mainly on the ground of an¬ 
cient precedents in the Register and elsewhere. The Court 
considered them as having great weight in their determina¬ 
tion ; and for the same reason I am clearly of opinion that 
this count cannot be sustained. 


JJkst, J_I am of the same opinion. This is a de¬ 

parture from all precedents; and even if I were satisfied 
that it might not be attended with inconvenience, still I 
think we ought not to permit any innovation upon the an¬ 
cient forms of proceeding, which are to be considered as 
part of the settled law of the land. As well might we alter 
the doctrine of descents as to freehold property, as alter the 
long-established forms prescribed for the recovery of debts. 
We are not at liberty to do so. There is a broad distinction 
between causes of action arising ex contractu and ex de¬ 
licto. Tliis is one arising ex conttactu; there is no wrong 
stated, but merely a breach of contract, and the plaintiff 
is not at liberty to convert a mere matter of contract into 
a tort. The consequences of a departure from the ancient 
forms have been well pointed out in argument. In addition 
to those may be mentioned, tliat by altering the remedy the 
defendant would be deprived of his plea ol tender, and also 
of the advantage of paying money into Court. But if no 
such consequences were to follow, I think we ought to ad¬ 
here to those ancient forms which have been perfected by 
the wisdom of ages, and confirmed in their utility by the 
experience of many centuries. 

Judgment for the defendant on 
demurrer (a). 


<«) Vide Dixon v. Clifton, S Wil». 319; and Ootttt *. ttadnidgr, 3 East, tit. 
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Edward Buss v. Collins. 

This was a case sent by tlie Vice Chancellor for the 
opinion of this Court. 

By indentures of lease and release, bearing date respec¬ 
tively the 28th and 29 th of October, 1808, the release 
being made between John Lovett, Edward Bigg, James 
Roche, Edward Bliss, and William Bliss, of tlie first, se¬ 
cond, third, fourth, and fifth parts, severally and respectively, 
for the considerations therein expressed, two several mes¬ 
suages adjoining each other, situate on the north side of 
Prince's Street, Red Lion Square, in the county of Middle¬ 
sex, one called tlie Red Lion public house, with their ap¬ 
purtenances, were, among and together with other here¬ 
ditaments therein particularly described, conveyed and li¬ 
mited to such uses and upon such trusts, as Edward Bliss 
should, by deed or writing, with or without power of revo¬ 
cation appoint; and in default of, or until, and subject to 
auy partial appointment, to the use of the said Edward Bliss 
and his assigns during his natural life, and after tlie determi¬ 
nation of that estate in his life-time, to the use of William 
Bliss and his heirs during his natural life, in trust for Ed¬ 
ward Bliss and his assigns, with remainder to the use of die 
heirs and assigns of the latter for ever. By lease, bearing 
date the 29 th of September, 1810, Edward Bliss demised 
both the houses above-mentioned to James Remmonds for 
twenty-one years, at the yearly rent of 65/. 10s. free from 
taxes, but subject to certain covenants mentioned in the 
lease. On the I4tli of March, 1814, Edward Bliss con¬ 
tracted to sell the Red Lion public house with the ap¬ 
purtenances to the defendant, James Collins, and by tlie 
printed particulars of sale it was declared, that the said 
house was on hate with a house adjoining, to the said 
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Mr. Rcmmonds, and that the apportioned rent in raped of 
the eaid public houte was 40/. per annum. The plaintiff 
filed his bill in Chancery against the defendant for a 
specific performance of this contract. By indentures 
of lease and release of the 23d and 24th of March, 1819, 
to which the plaintiff, Eduard Bliss, William Bliss, and 
Samuel Harris, were parties of the first, second, and third 
parts respectively, after reciting the indentures of the 
28th and 29 th March, 1808, the indenture of the 29th 
of September, 1810, and the sale of the public house to the 
defendant, and that in order to effect a legal apportionment 
of tie entire rent of 65/. 10s. preparatory to the conveyance 
to the defendant of the purchased premises, Edward Bliss 
had determined, with the privity and acquiescence of Samuel 
Harris, to grant and release to him lmth the messuages 
before-mentioned, and the reversion and inheritance thereof, 
subject to the lease and also to the entire rent of 65/. 10*. 
thereby reserved, to the several uses thereinafter limited con¬ 
cerning the same. It was witnessed by these indentures, 
that Edward Bliss and William Bliss had severally and 
respectively sold to Samuel Harris and his heirs both 
houses, describing them, subject to James Rcmmonds'n term, 
to hold them to the several uses therein mentioned. That is 
to say, concerning the public house and the rent of 40/. 
part of the entire rent of &>/. 10*., reserved in liemmonds s 
lease, together with all powers reserved therein for the re¬ 
covery of the said entire rent, so far as such powers related 
to the apportioned rent of 40/., to the use of such person 
or persons, &c. as Edward Bliss should at any time direct 
and appoint, and also to the use of Edward Bliss for life; 
with a limitation to William Bliss and his heirs, during the 
life of Edward, upon trust for him, with .remainder to the 
use of Edward , his heirs and assigns for ever ; and con¬ 
cerning the other messuage Booming the public house, and 
the yearly rent of 25/. 10*. residue of the entire rent of 
65l. 10*. reserved by Rcmmonds'n lease, together with all 
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powers reserved in that lease for recovering the entire rent, 
to the use of the said William Bliss, his heirs and assigns 
for ever. 13y indentures of lease and release, bearing date 
respectively,'since the date of the last-mentioned indentures, 
made between Edward Bliss, William Bliss, and the de¬ 
fendant James Collins, of the first, second, and third parts, 
severally and respectively, the public house in question, and 
also the yearly rent of 40/. part of the entire rent of 65/. 10r. 
reserved by llemmond’s lease, together with all powers and 
remedies reserved in the said lease for recovering the said 
rent of 05 /. 10s. so far as such powers related to the said 
apportioned rent of 40/., were appointed, limited, and con¬ 
veyed by the said Edward and William Bliss, unto and to 
the use of the said James Collins, his heirs and assigns for 
ever. The question for the opinion of the Court is, whe¬ 
ther the purchaser of the estate in question in this cause, 
(being lot 2. in the printed particulars under which the 
estate was sold) hath by the aforesaid conveyance of the 
vendor and his trustee alone, without the concurrence of the 
lessee, acquired the same rights and remedies against the 
lessee in respect of the apportioned rent of 40/. therein re¬ 
served to him, as he would have acquired in case no reut had 
been mentioned in such conveyance from the vendor and his 
trustee, and the annual reut of 40/. had been legally appor¬ 
tioned by a jury, for that part of the reversion of the pre¬ 
mises in question, in this cause, comprised in lot No. 2. 
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Preston for the plaintiff. The question is, whether or 
not the defendant, who is the purchaser of this house, will 
have all the rights and remedies against the lessee by this 
apportionment of the rent, which he would have,’ if the rent 
had been apportioned by a jury. It is difficult to see what 
is the objection to this apportionment. The defendant has 
a complete right to the premises, and has all the remedies 
against the tenant that he would have if there had been an 
apportionment by a jury. It is clearly established law, that 
voi.. i. 
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rent way be apportioned. Whatever might have been the 
notion before Lord Coke’* time, it seems since then, to have 
been uniformly admitted, that rent may be apportioned in 
point of law. 1 Just. 148 a. 2 Imt. 504. liac. Abr. 
Rent, M. (a). The authority in 2 hut. 504, is explicit 
upon this subject. "If a man make a lease for years, re¬ 
serving a rent, if he grant away part of the reversion, the 
rent shall be apportioned by the common law, and albeit 
the grantee of part demand or claim move, in his action of 
debt or avowry, than is due, yet shall he recover so much as 
the jury shall find upon a just apportionment to be due.” 
Collins and Hardin’s case (b) is in furtherance of this doc¬ 
trine. The objection made by the purchaser of the house 
in question is. that this conveyance, to which the lessee is 
not a party, will not give him the same remedy for the rent 
of 40/. as if the rent had been duly apportioned between the 
landlord and tin* tenant by the verdict of a jury. Therefore 
it is incumbent on the other side to shew, that the remedies 
would be different for the recovery of the rent under the 
apportionment by a jury, from what they would be under an 
apportionment made between the parties by deed, it must 
be shewn that the remedies are different in the two cases. 
The right to apportion bv the parties cannot be disputed, 
and the only question is, whether the remedies are altered. 
Now, what remedy is there given, after an apportionment 
by a jury, which the parly would not have under an appor¬ 
tionment by deed i Jn both cases, the grantee has his re¬ 
medy by distraining on the premises for the rent, by bringing 
an action of debt, or an action of covenant. In 2 Inst . £04, 
already cited, this is clearly recognized. The rent is to be 
apportioned by the common law," and albeit the grantee of 
part demand or claim more in his action of debt or avowry 
than is due, yet shall he recover so much as the jury shall 
find upon a just apportionment to be due.” In Mac. Abr. 


(*; Ovrili.in’s edit. 6fb vol. p. 48. 


\l>) 13 Rep. 57. 
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tit. Rent, 6 vol. 48, already referred to. Lord Chief Baron 
Gilbert , who is well known to have bestowed his personal 
attention upon that part of the work, considers whether a rent 
service incident to the reversion may be apportioned by the 
grant of part of the reversion, and holds that it may; and 
he puts this case :—" If A. possessed of a term for twenty 
years, leases it for ten years, reserving 30/. rent, and afterwards 
A. devises 20/. of the rent to three of his sons, equally to 
be divided, this is a good devise, and each of the sons shall 
have an action of debt for his third part, though the rever¬ 
sion to which the rent was originally incident, remains en¬ 
tire ; for there is nothing in the nature of the thing to hinder 
such a division or apportionment ; and if the tenant omits 
to pay the rent, the several actions are a mischief which he 
brings upon himself, and which he might and ought to have 
prevented.” In Colli ns and Hardin's case (a), it was argued, 
that the reservation of the rent was an entire coutract, and 
that by the act of the lessee, it could not be apportioned, 
but the Court held otherwise, because the rent was incident 
to the reversion, and the reversion was severable, and by 
consequence the rent also. In that case, the Court over¬ 
ruled an opinion of Serjeant llendloes, in Hil. 6 & 7 Ed. 6, 
to the contrary. If this be law, and there is nothing in the 
books to contravene it, it follows as a necessary consequence 
that there cun be no difference as to the rights and remedies 
between an apportionment by a jury and an apportionment 
by the parties, though the consent of the lessee is wanting. 
The whole case turns upon the difference of remedies, 
and if there is none, then the defendant is bound by the 
sale. 
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Chittif, contra. The apportionment in this case having 
been made without the authority and against the wishes 
of the lessee, it is not a legal apportionment. To make it 
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binding he should have been a parly to the deed. He is not 
a party, and therefore it is invalid. After a diligent search 
tor some authority recognizing the power of a lessor, by his 
own secret act, and behind the bach of the lessee, to appor¬ 
tion the entire rent of property demised under similar cir¬ 
cumstances to the present, none can be found. The whole 
current of authorities shews, that the apportionment must 
be effected through the intervention of a jury, and a jury 
only. Even the Court itself cannot make the apportionment, 
nor have the matter discussed without the assistance of the 
jury. In Sac. Abr. tit. J lent, M. s. .A, concerning the man¬ 
ner of apportioning rent, it is said, “This is properly the 
business of a jury, who upon the evidence offered are to 
judge of the value of the laud purchased by the lord or 
lessor, or alienated by the tenant, according to the statute 
of quia erupt ores, Sc., from whence it is easy for them to 
compute h >vv much is due from the tenant for the residue 
of the laud in his hands. In I Imlgeskius v. 7 hnruborough , 
referred to in the same page, it is said, “ The rent cannot 
be apportion* d upon a demurrer, because the Judges only 
determine what is the law in such east:, but the value of the 


land never comes in question/’ .According to this thou, 
even the Court cannot apportion rent. The policy of the 
law requires that the apportionment shall take place in 
the most open and public maimer, so that all parties in¬ 
terested may be privy to the proceedings. It ran never In* 
competent to a landlord, arbitrarily and by his own secret 
act, to apportion the rent that shall be paid by Iris tenant 
for any particular house. If the secret act of the landlord 
is to have the efficacy of an apportionment by a jury, he 
might select one out of three or four houses, and put all 
the rent on that one. [Abbott, C. J.— I'll at would not be 
an apportionment ] But still the landlord might assume 
that authority, if the argument against tbe defendant in this 
case is to prevail. 'lire value of a house may depend upon 
a variety of local circumstance*, and nice considerations. 
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which arc proper only for the determination of a jury. Sup¬ 
pose the case of a tenant, having a long building lease, and he 
embarks the whole of his property upon the land, is it com¬ 
petent for the landlord, by private arrangement with another 
party, arbitrarily to say, such a rent shall be apportioned to 
such a house, and so on ? And yet this consequence would 
follow by deciding the question before the Court in favour 
of the plaintiff. Suppose this mode of apportionment were 
recognized as valid and binding upon the tenant, to what 
diiliciilties might he not be subjected i How is he to know 
what rent he is to tender to the person claiming the rent, 
he being no party to the apportionment ? In the case of 
tenancy in common, if the tenant in occupation should not 
tender the exact sum due to each co-teuant, he might be 
liable to an action, as was decided in Harrison v. Barn fey (a). 
r n»is, however, being a matter of secret and private contract, 
what is to prevent the landlord from avoiding the deed, and 
saying, “ I have altered my mind,—instead of 40/. there 
must be a rent of , r >0/. or (iO/. upon this particular house.” 
All these inconveniences would be obviated by the inter¬ 
vention of a jury, who are the best and most competent 
tribunal to judge upon such a subject. This i» a matter in 
which a landlord ought not to have any private discretion or 
reservation of his own. The publicity of the act is that 
which constitutes its validity; and without relying upon any 
particular disadvantages to which the grantee might be 
subjected, it is sufficient to say that the lessee is no party to 
the arrangement. The case of Stevenson v. Lambert (b' t 
is also an authority to shew that the apportionment of rent 
can only be made by a jury. The current of authorities 
therefore, upon this question, being in favour of the defend¬ 
ant, he is entitled to judgment. 
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not touched the question which the Court of Chancery is 
anxious to have decided; namely, whether the grantee of 
this house stands in a different situation with respect to his 
rights and remedies against the terre tenant, by the appor¬ 
tionment which has taken place, from what he would it it 
had taken place through the intervention of a jury. Re¬ 
ferring to the argument before offered, he clearly stands in 
the same situation (a). 


The following certificate was sent by the Judges into tlu; 
Court of Chancery :— 

We have heard this case argued by counsel, and arc of 
opinion, that the purchaser of the lot in question hath not 
by the aforesaid conveyance acquired the same rights and 
remedies against die lessee as he would have acquired if the 
rent had been legally apportioned by a jury ; inasmuch 
as we think that the lessee is not hound by this apportion¬ 
ment, made without his consent, but may dispute the pro¬ 
priety thereof, anti cause the rent to be apportioned anew 
by a jury. 

C. An non. 

J. Hay i ky. 

G. S. Hoi.koyii. 

W. ]). Best. 


(a) Vida 4 Maddox, JW, soil Walter v. Maumli, 1 Walk. ltil. 
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This was a case sent by the Lord Chancellor for the The proprie- 
. . • . tor of the 

opinion of this Court. copyright of a 

tragedy, which 
has beeu print- 

In the year 18*20 the Eight Hon. George Gordon Lord fd and pub- 

J • i j »r • r lished, cannot 

Byron wrote and composed a book, entitled Marino la- maintain an 

Hero, Doge of Venice, an historical tragedy, in five acts, ^'manager* 1 

with notes. Lord Byron contracted and agreed to sell and ^“^eatre 

dispose of the copyright of the said tragedy to the plaintiff acting and re- 

. - , r _ _ £( _ l/ • tj* presenting 

John Murray, in consideration of the sum or l05Ur. isy g „ c |, tragedy 

an indenture of assignment, dated 14th April, 1821, made profit! 

between the said Lord Byron of the one part, and the 
plaintiff of the other part. Lord Byron assigned the said 
tragedy and poem, and the copyright thereof, and the ex¬ 
clusive right of printing and publishing the same, and all 
benefit and advantage thereof, to the plaintiff, in considera¬ 
tion of the sum of 1050/., which was duly paid by the 
plaintiff to the said Lord Byron. r Ihe said plaintiff caused 
the said tragedy to be printed, and, on the ‘21st of April, 

1821, copies of the tragedy so printed were, for the first 
time, published, and they were printed and published for 
sale, for the sole benefit of the plaintiff. The defendant 
Robert lYilliam Elliston, being the manager of the Theatre 
Royal, Drury Lane, after the said publication of the said, 
tragedy, printed and exposed to view, at the entrances to 
the said theatre, and at divers other places in the most con¬ 
spicuous parts of I.ondon and Westminster, a bill, or par¬ 
ticular, of the performances at the said theatre, dated Tues¬ 
day, *24th April, 1821 ; and in the said bill or particular is 
contained a notice, memorandum, or paragraph, in the words 
or figures following, that is to say, “ r l hose who have pe¬ 
rused Marino Faliero will have anticipated the necessity of 
considerable curtailments, aware that conversations or soli- 
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1828. loquies, however beautiful and interesting in the closet, will 
frequently tire in public recital. This intimation is due to 
r. the ardent admirers of Lord Byron' s eminent talents, and 
will, it is presumed, be a sufficient apology for the great 
freedom used in the representation of this tragedy on the 
stage of Drury Iaiiic Theatre." And in a note or memo¬ 
randum at the foot of the said bill, the said li. If'. Eiliston 
announced and advertised the said tragedy, altered and 
abridged, for theatrical representation at the said theatre, in 
the words and figures following, that is to say, “ To-morrow 
will be acted (for the first time) Lord Hymn's tragedy, Ma- 
wio- Ealiero, Doge of /' eniee No permission or authority 
was at any time given by the plaintiff or Lord Hymn to the 
said li. tt\ Eiliston. or to any other person or persons to 
represent or perforin the tragedy printed for the plaintiff, 
or any part thereof, or to gi\c out, announce, or advertise 
the some for theatrical representation. On the _.>th of 
April, 1821, the plaintiff filed his bill in the High Court 
of Chancery against the defendant, for an injunction to re¬ 
strain him, his agents and sen ant', from acting the said 
tragedy at Drury fane Theatre, and on the same day the 
Lord Chancellor, upon an application ct parte, granted an 
injunction accordingly. On the evening of the same Colli 
of April, the defendant, by himself, his agents and ser¬ 
vants, publicly represented the said tragedy, altered and 
abridged, for profit, at the Theatre lioyal, Drury Lane; but, 
iu that representation, certain parts of the raid tragedy, 
which the said defendant thought not tit for repicsentatioii, 
were omitted. Uy uu order of the Lord Chancellor, his 
Lordship directed that a case should be made for the opi¬ 
nion of the Judges of the King* Hatch; and this ease was 
accordingly stated, the question for the opinion of the Court 
being—Whether an action can be maintained by the plaintiff 
against the defendant, for publicly acting and representing 
the said tragedy, abridged in manner ufoie<aid. at the 
Theatre lioyal, Drury Lane, for piolit i 
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Scarlett for the plaintiff. It is clear that an action at 
law can be maintained against the defendant for the injury 
the plaintiff has sustained. First, this is a piratical publica¬ 
tion of the poem in question; and, second, if it is not a 
publicatio/rwithin the meaning of the stat. 8 Ann. c. 19, it 
is such an injury to the work as will entitle the plaintiff to 
his remedy at common law. The latter certainly is the 
stronger ground of the two, because the mere recital of a 
work is not necessarily a publication of it. But if it be 
admitted that the author of a literary work has a property 
in his labours, he, as a consequence, has a right to have it 
protected from injury by the common law. Oil that gdherifi 
principle it cannot be disputed that the defendant is liable 
to an action, whether representation on the stage be a pub¬ 
lication or not. The injury complained of in this case is, 
that the defendant, contrary to the washes of the author, has 
forced this work upon the stage in such a shape as necessarily 
to injure the reputation of the poem, and by such means 
to deteriorate the value of the copyright purchased by the 
piaintitf. It would be a grievous hardship if for such an 
injury the law would afford no remedy. Suppose a man 
wantonly and maliciously takes au author's work, and re¬ 
presents it on the stage in such a shape as necessarily to 
prejudice the reputation of the author and his work, is it 
to be said that in such a case an action at common law will 
not lie for the injury? The case of Carr v. Hood (a) esta¬ 
blishes that *a criticism on an author’s work, if done un-* 
fairly and from motives of malice, may be the subject of an 
uctiou for a libel. Upon the same principle therefore, if 
the manager of a theatre thinks proper to dramatise a work, 
not intended by the author for the stage, and this from some 
malicious motive, and for the purpose of tarnishing the 
author’s reputation, he is liable to ail action. It may so 
happen, that w ith no iutcntiou of injuring the author, his 
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1823. work may be brought out on the stage in such a manner at 
completely to destroy his reputation, ami throw 'such a 
Eturr a upon his work that no man will purchase it in a 

printed shape. The broad question here is, whether, as 
the legislature has given and confirmed to an author, by the 
stat. of Anm , a property in his works, the necessary con¬ 
sequence of that is not to encircle those works with all the 
protection which the law affords for every other species of 
property. If this be so, the Court can have no difficulty 
in answering in the affirmative the question proposed by the 
Lord Chancellor. Can it be doubted that the injury in this 
ease "is of »uch a nature us will give a right of action : In 
the preface to this work I ./ml Ihjrnn declared that he never 
intended the tragedy for the stage, and intimated that its suc¬ 
cess on the theatre would aff ord him no pleasure, but that its 
failure would give him great pain; and surely it is hard that 
an author who writes his play only for the c loset, shall be 
subjected to the ordeal of the stage against his will. { Alt- 
b»tt. C. J.—The Cord Chancellor desire's only to know 
whether the plaintiff can maintain ait action against the de¬ 
fendant for publicly acting the tragedy, abridged in the man¬ 
ner stated, for profit. There is nothing propounded as to 
the consent of the author.] Certainly it is surprising that 
that should not have formed a part of the question. But 
still the argument must lie in effect the same, because the 
value of the property must depend upon the reputation of 
"the author; and if the work is injured by representation 
on the stage*, the value of the copyright which the book¬ 
seller has purchased must be diminished. But in another 
resj>ect also the value of the copyright must be diminished, 
because the representation of the tragedy, if successful, 
will lessen th<- public curiosity to read it. Mlic cpiestiou is, 
whether the representation of a play in such a form as may 
probably de-troy the whole reputation of the work, will not 
give the bonk*.eIlcs a remedy by action, whether the play is 
peiformed with or without the consent of the author. As 
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to the first question, namely, whether this is a publication, 
much stress cannot be laid upon it after the decision of 
Colman v. IVat hen (a), where an action was brought to 
recover penalties under the stat. 8 Ann. c. 19 , for the re¬ 
presentation of O’Keefe'* farce of the Agreeable Surprize: 
the Court holding that the case was not within the words 
of the provision. That statute undoubtedly refers only to 
publication by means of the press, and not by recital or 
representation. Helving, however, upon the other ground, 
as an abstract question, and, in the concrete, that the re¬ 
presentation in the manner stated in this case is an injury 
to the plaintiff’s copyiight, for which an action will Tie at 
common law, the query sent from Chancery must be an¬ 
swered in the affirmative. 

Adolphus, contrii. First, this is not a publication within 
the terms or the spirit of the stat. 8 Ann. c. 19, and, con¬ 
sequently, the plaintiff has no remedy under that statute. 
All the provisions of that act of parliament refer entirely 
to the piracy of primed works, by reprinting without the 
author's consent. If any doubt remained upon that ques¬ 
tion, llu: case of Colman v. IVathen sets it at rest. Second, 
the plaintiff has no remedy at common law, unless it can 
be shewn that there is some original common law remedy 
to entitle him to maintain an action for the supposed injury. 
Looking through the whole history of the common law^ 
there is not ti trace to be found recognizing a common law 
title to literary property. Not a single case bearing upon 
this question has been cited, and, in fact, none can be 
found. Even text writers are silent upon the subject, and, 
until the present moment, such a proposition was never ad¬ 
vanced. It is dear, therefore, that literary ‘property had 
no existence at common law ; and, until the statute of Anne t 
authors were wholly without protection. But it seems to 
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have been conceded on the other side, that that statute can- 
not be called in aid of the present argument, inasmuch as 
it obviously applies only to printed books. This was de¬ 
cided in the great case in the House of Lords of Millar v. 
Taylor (a), by a majority of the J udges, and the dissent of 
the minority might fairly be attributed to their natural bias 
in favour of those universities in which they had spent 
some of the trappiest days of their lives. There being no 
recognition therefore of any thing like a common-law right 
to literary property’, the case sent from Chancery must be 
answered in the negative. In Macklin v. Richardson (b), 
tTic plaint iff, who was the author of the farce of J*ove d la 
Mode, sought the protection of the Court of Chancery 
against a bookseller who had employ ed a short-hand writer 
to go to the theatre and take down the piece from the lips 
of the actors, in order that he might print it in a magazine; 
and an injunction was granted to restrain the defendant from 
continuing to sell it. That case however is the exact re¬ 
verse of the present. There the author had never commu¬ 
nicated the piece to the world but through one particular 
medium. There was no publication by him according to 
the meaning of the word in the statute o l June; hut, on 
the coutrary , so anxious was he to prevent the publication, 
that when he allowed the farce to be acted for a benelit, he 
merely gave each performer his part singly, and reserved 
that which he played himself. The case of Column v. H a- 


then is an express authority to shew that the representation 
of a play, after it has been printed, is no violation of pro¬ 
perty. I lie good sense and reason of this is obvious. 
AMien an author publishes a play, he gives it to the 
public to do what they please with it, whether for their 
profit or amusement. It cannot be denied that anv man 
may recite the play to whom he pleases. If so, cudit yuccstio. 
I be author scuds forth his work for the amusement and 


4 Buir. '.ViOJ. 


bj Alllb. t»:u. 
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pastime of the public. Then may not the public do what 
they please with it ? The defendant in this case might have 
recited a part, or the whole of the dramatic poem to a 
crowded theatre. What literary rights—what copyrights 
would he have violated ? ^The use of it was common to him 
and the public; and what difference is there in principle 
between reciting the book to a large company in a private 
house, and to the audience of a theatre ? The sale of the 
work may or may not be diminished thereby; but there is 
no invasion of private vested property. If there is any dif¬ 
ference between a recitation in a private room and a theatre, 
it is all iu favour of the author. Supposing the fame of 
the author suffers by private recitation, which would be very 
likely, it could not suffer more by theatrical representation, 
with all the aid of dresses, decorations, and scenic attrac¬ 
tions. A dramatic poet may or may not choose to adapt 
his composition for the stage; but the very dramatic form 
of his work implies representation, which is always pro¬ 
ceeding in some degree in the mind of such a writer, who 
is required by the power of imagination to bring the places 
where the scents are laid before, the mind’s eye. Those 
dramas which are really unfit for the stage have never been 
acted, because they offer no temptation to the manager of 
a theatre. For example, the Sampson slgonisles of ^li/ton 
was a noble play, but manifestly unfit for the stage. It was 
a grand experiment to embody the severe spirit of Grecian 
tragedy, but no attempt had been made to bring it for¬ 
ward on the stage. The poet Drj/den had composed a play 
from Paradise Lost; but Milton only said to him, “ Aye, 
young man, you may tag my verses;” conscious that his 
work could sustain no injury. The Mysterious Mother, of 
Horace Walpole, had never been produced, lA^ause it was 
offensive to English feelings; and for the same reason no 
play on the famous story of (Edipus had been attempted 
since Lee and Hryden' s time. Where can be the violation 
of property by representing a piece in whole or in part, by 
enduing a dead letter with breathing life, more than in 


1822 . 

Murray 


v. 

Eixistom. 



306 


CASKS IN THE KING’S BENCH, 


1822. 


Murhay 


v. 

Euuiox, 


reading or reciting a work, or even in transferring its most 
exquisite scenes to the canvass ? Or, suppose this last in¬ 
stance reversed—suppose any one were to turn Hogarth’s 
inimitable prints into verse, could the proprietor of the 
prints come forward and assert his right of action because 
the prints were superseded by the living pictures of the 
stage ? Miss Bail lies De Montfort , and Mi/mans Fazio, 
have both been acted, and the authors never thought of 
complaining in a court of law of the injury. As well 
might it be said to be a violation of copyright to play a new 
annate, or a new overture, in a theatre. The supposition 
that the author’s reputation might be injured by the ntode 
of representation can have no weight, because the work 


must possess very’ little merit which could not bear even such 
a test. If the principles asserted on the other side wore 
sanctioned, they would tend to stop the circulation of all 
knowledge, and must check the progress of literature, be¬ 
cause they would encourage authors to confine, within a 
privileged circle, those veins of thought and feeling which 
ought to be diffused throughout the world. As no distance 
had been shewn in which the right to maintain an action at 
common law had been recognized, it was now too late to 
establish so injurious a precedent. 


Scarlett, in reply, contended still, that if ail author was 
admitted to have any property in liis works, lie.was entitled 
to the same protection which the common law would afford 
him with respect to any other species of property. The 
question as to publication must certainly be given up ; but 
he had not been removed from the other ground by any tiling 
urged on behalf of the defendant. ** 


The Judges sent the following certificate to the Lord 
Chancellor: 


" We ha,e heMd thi * «“» argued by couneel, aed are of 
opuuou that an action cannot be maintained by the plaintiff 
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against the defendant for publicly acting and representing 
the said tragedy, abridged in manner aforesaid, at the Theatre 

Royal, Drury Lane, for profit.” 

(Signed) C. Abbott. 

J. Bayley. 

G. S. Hoi.ro yd (a). 
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(a) Best, J. had been absent during the argnment. 


Sawle, Esq. v. Paynter and Another. Friday, 

May 3. 

AsSUMpsit for money had and received by the de- A writ off. fa. 

fendanls to the plaintiff’s use. Plea, the General Issue. At 

the trial before Bunough, J. at the last Summer Assizes for gui^of one* 1 * 

Cornwall, the plaintiff had a verdict for Til., costs 40s. creditor, and 
1 betorc it 

subject to the opinion of the Court, on the following executed, the 

attorney of 

case : another cre¬ 


ditor having, 
in the mean 

The plaintiff, at the time the cause of action arose, was time, obtained 

Sheriff of the County of Cornwall, and the defendants were upo „ another 

attorneys practising in co-partnership in the same county. IhcTift' 0 

On Thursday, the 17th February, 1820, the plaintiff* s under- directed to 
. • ... . , , , , . their clerk, 

sheriff received by the post from Condon', at lus office at and executed 

Ht. Auntie, a*writ of Ji.fa. at the suit of Mr. A. K. Hutch- pnor'ex. cu- 

inson against the goods of one Pollard, who resided near } iim 

. . in:—Held, 

Penzance, indorsed to levy 105/. A warrant upon this writ that the attor- 

was immediately made out and sent by the following post, "ie to'thcshc- 

wliicli left St. Austle in the afternoon of the 18th February, made^return 

to Hawke, a sheriff’s officer, residing at Heist one, with in- J hat J** had 
. # .... , , ,, . levied the mo- 

structions to levy 111. I lie warrant reached Hawke on ucy under the 

Saturday, the 19 th, who went the same day to Penzance i „ r 1 ^’ ct and 

for the purpose of executing it, but being occupied with P*‘ ^the^ 

debt to the 

creditor) to refund the money levied uuder the second execution, in an action for money 
had and received to his use. 
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1822. other business of the same description, did not go to Pollard V 

house till early in the morning of Monday, the 21st. In 
v. the interval, namely, on the evening of Sunday, the 20th 
Pavni bb. February, a special messenger arrived at the under sheriff’s 
office from the present defendants, with a letter from them 
inclosing ttvo writs of Ji. fa. at the suit of a person named 
Smith, against Pollard, and requesting the under sheriff to 
send them warrants thereon by the bearer. In the absence 
of the under sheriff, who was from home, one of his clerks 
made out the warrants and delivered them to the messenger. 
Jhe ^clerk at this time did not know of the warrant sent to 
Tlaake to be executed at the suit of Hutchinson. About 
two o’clock on the following Monday morning, the levy at 
the suit of Smith, by virtue of the warrants pcorticod on 
Sunday, was made upon Pull a rtfs effects, by a clerk of the 
defendants, to whom the warrants were directed. Previ¬ 
ously to this, all Pollard's effects had been taken by distress 
for rent in arrear to his landlord, for whom the defendants 
then acted as attorneys. About four o’clock on the Monday 
morning, IIarc he the sheriff’s officer went to Pollard's house 
with the execution at the suit of Hutchinson, but finding 
that other persons were in possession of all the property 
under the landlord’s distress, and the two executions at the 
suit of Smith, and thinking that the effects would not be 
sufficient to satisfy all the demands, he went away. The 
■under sheriff having discovered for the first time, on Mon¬ 
day the 21st, that warrants had been sent to the defendants, 
at the suit of Smith, information was immediately sent to 
Hawke, that the writ at the suit of Hutchinson having been 
received in the office first, must be satisfied before the writs 
at the suit of -Smith, and a like intimation was at the same 
time sent yf the defendants. On Tuesday, the 22d, Hawke 
went to Pollartf s and demanded possession of the defendant’s 
clerk, who was then in, under the writs at the suit of Smith, 
acquainting him of the mistake which had been made in the 
sheriff’s office; but the clerk refused to give possession. 
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On the same day, but after the demand of possession, Pol - 
' /end’s effects were sold under the directions of the defendants 
to satisfy the landlord’s distress, and Smith’s executions. They 
produced 494 1. The rent in arrear was 402/., and after 
paying that sum and all expences incident to the distress, 
there remained in the hands of die defendants a larger sum 
of money than was sufficient to satisfy Hutchinson's execu¬ 
tion, but not nearly sufficient to cover Smith’s demand. A 
correspondence then took place between the under sheriff 
and die defendants, which ended in the latter refusing to pay 
over the balance in their bauds after satisfying the landlord’* 
rent, which balance the under sheriff claimed as money had 
and received to the sheriff’s use. In Easter Term, the 
sheriff being ruled to return the writ at the suit of Hutchin- 
spn, returned that he had levied 77/. upon the goods of 
Pollard, and afterwards paid that sum to Hutchinson . 
There are no bailiffs regularly bound to the Sheriff of Corn¬ 
wall as in other counties, but the attorneys who practice in 
that county send for their warrants to the Sheriff’s Office, 
which are directed to persons of their own nomination, 
usually their clerks, and are executed by themselves. 


80 * 

1822. 

Sawlb 

e. 

PAinn. 


The question for the opinion of the Court is, whe¬ 
ther die Sheriff having paid over the sum of 77/. to 
Mr. Hutchinson, by virtue of the writ of fieri facias against 
Pollard’s effects, received by him on the i9th of February m 
is entitled to recover that sum from the defendants, who 
received it from the actual sale of Pollard’s effects, made by 
them on the 22d by virtue of the writ delivered to the 
sheriff on the 20th at the suit of Smith, the defendants hav¬ 
ing full notice of the priority of the otherbefore they 
proceeded to the sale of Pollard's effects in thS^ay before 
stated. If the Court should be of opinion, that-the plain¬ 
tiff is entitled to recover, the verdict is to stand; if not, a 
nonsnit is to be entered. 

VOL. i. 


X 
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1823. Adam, for the plaintiff. In this case the plaintiff is 
clearly entitled to judgment. The writ at the suit of Jiutch- 
v. inson had priority over the execution at the suit of Smith , 
Patntxr. aIM ^ consequently, if Pollarc Ps effects were more than suf¬ 
ficient to satisfy the landlord’s distress, the sheriff was bound 
to appropriate the surplus to the writ first delivered to him 
to execute. It makes no difference in the case, that the 
writs at the suit of Smith are in point of fact first executed. 
The question is, which has the priority ; that which is de¬ 
livered first to the sheriff or those which come subsequently, 
■though they are in fact executed first in point of time. 
Clearly the first writ delivered to the sheriff has priority, and 
the sheriff is bound to see that it is first satisfied. For the 
purpose of the present case the defendants are to lie consi¬ 
dered as the sheriff’s agents, ami having received money to 
which they have no title, they arc bouud to account for it in 
an action for money had and received. The sheriff having 
been ruled to make a return to Hutchimon 's writ, and having 
paid the debt, which by law he was compellable to pay, 
he is entitled to recover the amount of it from the de¬ 
fendants. 

The Court stopt him, and called upon 

Chi tty, for the defendants. This action cannot be sup¬ 
ported, for it appears, that the goods of Puliard were in the 
custody of the law by the distress for the landlord's rent, 
before the execution under the writs of Ji. fa. at the suit of 
Smith came in. They were sold for an object different from 
that contemplated by the parties executing the writs of 
fi' f a -> namely^ to satisfy the rent, and wheu the rent was 
satisfied Jjffere could be no execution upon the surplus. Ilie 
plaintiff therefore, cannot make what was done by the au¬ 
thority of the defendants, his act, so as to compel them to 
repay this money in an action for money had and received, 
for the sheriff himself hud no power to make a levy upon 
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the surplus after paying the rent, in order to satisfy the first 
execution, supposing it had priority to those at the suit of 
Smith. There are decisions which shew, that if two exe¬ 
cutions come in one after the other, the surplus, after satis¬ 
fying the first, cannot be taken in satisfaction of the other. 
Fieldhouse v. Croft (a), and Knight v. Criddle (6). Upon 
this principle, the sheriff could have no authority to appro¬ 
priate the surplus of the sale after the rent was paid, to sa¬ 
tisfy the first execution supposing it was entitled to priority, 
and, consequently, this action cannot be maintained. 



Abbott, C. J.—I am of opinion, that judgment must 
be given for the plaintiff in this case. The contest is, who 
shall have tfie surplus of the debtor’s effects after the pay¬ 
ment of the rent r I am of opinion, that it must be appro¬ 
priated to that writ which is first lodged with the sheriff to 
execute, inasmuch as it has the priority in point of law. 
The debtor had more than enough to pay the rent, and 
therefore the surplus ought to have been appropriated to 
the first writ. Supposing it to be true, that the goods are 
at first sold for another object, namely, to pay the rent, still 
after they are sold for that purpose, the law will make the 
division, ami appropriate what is due for the rent, and then 
give the surplus to satisfy the writ which has priority. The 
execution under the writs at the suit of Smith takes place 
under the express directions of the defendants: in that 
point of view the defendants are to be considered as the 
agents for the sheriff, and liable to account to him in an 
action for money had and received to his use. They are 
acting under his warrant, and therefore, what they do must 
be considered as done on his account. The a^fqpdants have 
notice before the sale takes place, of the priority \f Hutch¬ 
inson's execution, and therefore, they acted at the peril of 
being obliged to refund the proceeds, which by law I think 


x 2 


(«) 4 East, AiO. 


(A) 9 East, 48. 
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they are bound to do. They ought to have waited, at all 
events, until the Monday before they sent in the execu¬ 
tions. Instead of that, they arc sent in at two in the morn¬ 
ing, and when the officer with the first writ comes in he 
finds their clerk in possession. I entertain no doubt upon 
die case. 

Bayley, J.—I am of opinion, that this is money had 
and received by the defendants as agents of the sheriff to 
jiis use, and that they were bound to pay it over into his 
hands, in order that he might dispose of it, as by law he 
ought, in satisfaction of the execution which had priority. 
As soon as ever a sufficient quantity of the debtor’s goods 
are sold to satisfy the rent, the remainder become' liable to 
satisfy the first f. fa .; and the defendants, who are to be 
considered as the sheriff’s agents in selling the rest, after 
satisfying the distress, are bound to appropriate the proceeds 
to the first writ. This is not a division of proceeds by the 
sheriff. The law will make the division. If 1 am to distraiu 
a man’s goods for 100?., as soon as I selle nough to raise the 
100/. and satisfy all the expenccs, my right to sell is at an 
end; and then the rest of the goods become the property of 
the original owner; but if there is an execution put in im¬ 
mediately afterwards they are liable to be seized and sold 
*£o satisfy it. I am aware of the cases which have been 
cited, but they do not apply here. The case 6f Hutchinson 
v. Johnson (a), seems to me to be an authority which ought 
to govern our decision, if there were any doubt in our minds. 
In that case it was held, that where two writs of fieri facias 
against the satpe^defendant are delivered to a sheriff on dif¬ 
ferent davaf*and no sale is actually made of the defendant’s 
goods, the first execution must have the priority, even though 
the seizure was first made under the subsequent execution. 

I consider the seizure made by the defendants as a seizure 
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for the benefit of the plaintiff, and, consequently, that they 
are liable to refund the money of which they have possessed 
themselves. 
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HolroyI), J. concurred. 

Postea to the plaintiff (a), 
(a) Best, J. was absent at Chambers. 


The King v. The Inhabitants of Bright- 

HELMSTONE. 

By an order of two Justices, John York, his wife, their 
three children, and a child by a former marriage, were re¬ 
moved from the parish of Smarden, in Kent , to the parish 
of Brighthelmstone, in Sussex. Upon appeal, the Sessions 
confirmed the order, subject to the opinion of the Court 
upon the following case :— 

The pauper and his wife were living at Smarden till the 
20th of May, 1819, on which day they set out for Bright - 
helmstone, where they arrived on the 21st of that month. 
Finding n house to let in that parish which was undergoing 
some repair, they procured the key from the next house, to 
which they Were referred by a bill in the wiudow, where it 
was deposited for the convenience of the workmen, and to 
enable any person who wanted the house to view it. Hav¬ 
ing seen the house they returned the key, and the next day 
went to the landlord, when the foilowim; agreement in 
writing was entered into, and afterwards dufy'gxecuted and 
stamped :—“ Brighton, May Cist, 1819. Agreement made 
and entered into between John Chalcroft on the ouc part, 
and John York on the other part, as follows:— John Chal¬ 
croft doth agree with John York to let aud hire him the 


Saturday, 
May 4. 


Pauper took 
a tenement 
on 21st May , 
under a writ¬ 
ten agree¬ 
ment, and did 
not actually 
take posses¬ 
sion until the 
4th June, but 
paid rent from 
the date ofthe 
agreement:— 
Held, that he 
did not come 
to settle until 
the 4th duae, 
aud, couse- . 
fluently, that 
the settlement 
was concluded 
by 59 Geo. 3. 
c. .50, which 
passed on the 
id July, al¬ 
though lie af¬ 
terwards re¬ 
sided more 
than 40 days. 
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1822. house, and shop, &c. called the Apollo Gardens, for 25/. 

per annum , with the garden ground in front as far as it be- 
v. longs or extends in front of the said house. And the said 
Inhabitants John York to pay to the said John Chaler oft the rent 
of Bkightox. quarterly, and to be in possession from the date hereof, 
May 21,1819. As witness our hands, &c.” As the house 
was undergoing repair, the key was still, left at the next 
house. On the 21st and 22d the pauper and his wife slept 
at the house of a friend at Brighthelmstone, and on the 23d 
returned to Smarden for their children and furniture, where 
they remained till the 3d of June. On that day they again 
set out for Brighthelmstone, where they arrived on the 4th, 
when the key of the house was delivered to them and they 
went in. They lived in the house till the 27th of November 
following, when the pauper settled for the rent from the 
21st of May with the landlord’s agent, and gave up the key. 
The statute 59 Geo, 3. c. 50, entitled “ An act to amend 
the laws respecting the settlement of the poor, so far as 
regards renting tenements,” received the Uoyat assent on 
the 2d of July, 1819. The question for the opinion of the 
Court is, whether the pauper John York gained any set¬ 
tlement in the parish of Jirighthel/nstone, by renting the 
tenement in question. 

Bolland, in support of the order of Sessions. At Sessions 
^there were two questions raised iu this case, first, whether 
the residence was sufficient, independently of the terms of the 
agreement, the pauper having resided forty days and more 
after the 4th of June, when liis family came to Brighthelm¬ 
stone finally ; and second, whether the time of coming to 
settle was, or wj^ot, to be calculated from the 21 st of May, 
1819, the drtjr of the date of the agreement ? After the case 
of Hex vt St, Mary-le-bone (a), certainly the first questiou 
is not now arguable. If, however, the pauper can be con- 


(a) 4 Barn. & Alcl. 681. 
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sidcred as hav ing come io settle on the 21st of May, when 
he agreed for the house, there can be no doubt that he has 
gairfed a settlement, because forty-two days will then have 
elapsed before the passing of 59 Geo. 3. c. 50. Certainly 
if an actual residence is requisite, such a consequence will 
not follow. But it is not necessary that the pauper should 
actually reside, if it appears that he comes with an inten¬ 
tion to settle. That lie did come with such an intention 
is clearly manifest from the facts of the case, because the 
agreement is executed on the 21st of May, and from that 
time the pauper becomes liable for rent, and in fact paid 
rent from that day. It is enough if the pauper Swells 
where a part of the tenement lies, as was holden in Rex 
-v.- jT retuell^a). Nor need he reside upon any part of what 
he takes. Rex v. Llandverras (Jb). In this case there is no 
doubt that the pauper was the tenant of the premises from 
the date of the agreement, and he had a right to remain 
in them if he thought proper, and the reason why he did 
not was, that the house was under repair. If he is vir¬ 
tually resident that is sufficient to satisfy the requisites of 
the statute, and absence fora temporary purpose will not 
vitiate the settlement. 

Berens, contra, was stopt by the Court. 


Abbott, C. J. — It is quite manifest -that the residence 
did not begiti until the 4th of June, and, consequently, theft 
cannot have been a residence of forty days. The order, 
therefore, must be quashed. The question arising upon 
the 59 Geo. 3, is set at rest by The King v. St. Mary-le- 
bonc, decided lately by this Court, and. it is unnecessary 
therefore, now to consider it. 

Per Curiam. 

Order quashed. 
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The King v. William Clark. 


SI* 

1822. 

Saturday, 

May 4. 

Indictment against the defendant for refusing to 

in 55 Geo . 3. ° T • ^ _t 

c. 51. 8. i, ex- obey a warrant directed to hint by county J ustices tor coi- 

■itua^e wiftin* lecting and levying an assessment towards the county rate of 
fnncbUeshav- Somersetshire, upon the parish of St. James, within die 
log a separate liberties of the city of Bath , of which parish the defendant 
from contri- was a constable. At the trial before Ilolroyd, J. at the last 
county ratef Dorsetshire Assizes, a verdict was found for the Crown, 
ttpiaceswblch * u kj ert to the opinion of the Court upon a special case, 
have a jnris- 

ratefrom, P and The question for the opinion of the Court was, whether 

with*^the "juris- the city of Bath did or did not come within the* proviso of 

diction at the the general county rate act, 55 Geo. ii. c. 51, as being a 

tices:—There- liberty or Jranchise having a separate jurisdiction of its own, 

Baffin which aQ d thereby exempting it from the payment of the general 

S 1 ®f" 8t,ce ‘ county rate of Somersetshire. 

rate juiisdic- 
tion for some 
purposes but 
not for all, and 
who commit 
felons to the 
county gaol 
for trial, at 
the assizes, 
and thereby 
burthen the 
county, is not 
a liberty or 
franchise hav- 


Adam, for the prosecution. The question in this case is, 
whether the city of Bath is, with reference to the subject- 
matter of this act of parliament, to be considered a liberty 
or franchise having a separate jurisdiction. 13y “ separate 
jurisdiction" the legislature clearly mean a jurisdiction se¬ 
parately, distinctly, and exclusively of the county Magis¬ 
trates. Unless, therefore, the city of Bath has un exclusive 
ing a separate jurisdiction to that extent, the judgment in this case must 
and, ednse-’ be given for the Crown. It is a cardinal point in the con- 

Sabfe to the side ration of such questions as these, that nothing but 

coimi“«n* re ®*P re9S words cqgpoust the jurisdiction of the county Ma¬ 
gistrates. Tjris was said by Lord Kenyon, with the cou 
currence q/t the rest of the Court, in Blankley v. Winstan- 
ley (a). Then, whether this be au exclusive jurisdiction, 
must depend upon the provisions of the charter of Eliza 


(«) 3T. R. *85. 
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betk, granted to the city in 1590. It is true that charter 
contains a ne intromiltant clause as to the jurisdiction of 
the county Magistrates, but the prohibition is only partial 
and limited. By that charter it appears, that the city 
Justices have only a power to try particular offences, to 
which alone the ne intromittant clause refers. The juris¬ 
diction of the city Justices is limited to trespasses, extor¬ 
tions, and offences of that description. They have no ju¬ 
risdiction over felonies, or any other offences higher than 
misdemeanors, and it is to these offences only that the ne 
intromittant clause applies. Even with respect to the, 
power of holding Quarter Sessions, that power is given only 
by implication. In general, where quarter sessions are 
hdtden in tbwns corporate, the charter in express terms 
gives the power to hold sessions and to try felonies and par¬ 
ticular offences. James v. Green (a). Weatherhead v. 
Drewry (6), and Bates v. Win Stanley (c). In all these cases 
there is a power expressly given to hold Quarter Sessions, 
and to try felonies and other offences. Now it cannot be 
contended, that the word “ trespasses” will include felonies 
and other offences of that description. For this purpose, 
therefore, the corporation of Bath have not an exclusive 
jurisdiction. On the contrary, the practice is to commit 
persons charged with felony to the county gaol, and the 
expenccs incident to the trial of such offenders, and the 
expences of # their maintenance are paid out of the county 
rates. A great portion of the offenders of that description 
who are tried at the assizes, are committed from the city of 
Bath. Can it be said then, that the magistrates of that 
city have a separate jurisdiction so as to exempt them 
from the liability to share the burthen to'which their city 
so materially contributes ? 


3 it 

1822. 

Rex 

«. 

Class. 


The Court called upon 

Gaselee, for the defendant, who contended, that in order 

(«) 6 T. K. 523. (ft) 11 J£a»t, ICS. (e) 4 M. St S. 459. 
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1822. to satisfy the words of the proviso of 55 Geo. 3 . c. 31, it 

Rex was not nec essary that the Justices of Bath should have 

Cube] SUC k 8,1 e * c ^ U8 ‘ ve jurisdiction as that contended for on the 
other side. It is sufficient if they have a separate juris¬ 
diction to a certain extent, with which the county Justices 
cannot interfere. There may be some particular offences 
which the Justices of Bath cannot trv, but still that docs 
not destroy the notion of a separate jurisdiction. There 
are many corporate towns, as Derby, Nottingham, ami 
others, which have separate jurisdictions, but have not the 


•powei; of trying certain offences. He re the Justices have 
a separate jurisdiction in the preservation of the peace; of 
the city, and they can do all that can be done qua Justices 
of the Peace. The Justices of the Peace, qua Justices, (to' 
not try murders or felonies ; it is no part of their duty to 
try such offences; they can only be tried by a Court of 
Oyer and Terminer. In this case the Justices have a power 
to commit to the county gaol, and so far as the examination 
of the offenders goes, before commitment, they have an 
exclusive jurisdiction, but it is not necessary to the exclu¬ 
siveness of their jurisdiction that they should have a power 
of hearing and determining. The city of Bath has a gaol 
of its own, the charter contains non-intromittant clauses as to 
the county Justices, the county Sheriff, and the Coroner, and 
m all respects so far as the local jurisdiction extends, it is 
exclusive. In the city also, rates are made similar to county 
rates, for the purpose of paying such cxpeuces as are in¬ 
cident to its local jurisdiction, in conveying prisoners to the 
county gaol, &c. It may be true, that the city is not liable 
to contribute or raise within itself a rate for all the pur¬ 
poses for whiphrlf county rate is raised, as, for instance, the 
expence of prosecuting felons, but still by the 58 Geo. 3. 
c. 70, provision is made, by which a power is given to the 
Justices ot assize, to make an order upon the parish officers 

to pay the cxpeuces of the prosecutions arising within the 
c«y. Therefore fur this purpose there can be no occasion 
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for tlie interference of Uie county Justices to make a rate 
in respect of such expences. But the 24th section of 
55 Geo. 3. c. 51, expressly comprehends places that have 
commissions of the peace within themselves, and gives the 
Justices of such places the same powers as are given to 
the county Justices. The distinction here is, that the city 
Justices may go to the county Justices, but the latter cannot 
go to the former, and cannot interfere with their jurisdiction. 
The case of Talbot v. Hubble (a) shews, that where a city 
has Justices with an exclusive clause, the Justices of the 
county cannot act in matters of excise. Upon the general 
principle, as the city of Bath has a separate commission of 
the peace, applicable to all the ordinary business and 
power of a Justice, this case comes within the spirit and 
meaning of the proviso of the act, although there may be 
an apparent want of complete jurisdiction over some par¬ 
ticular offeuces. 


1822. 

Rex 

r. 

Clark. 


Adam, in reply, was stopt by the Court. 

Abbott, C. J.—lam of opinion that the city of Bath 
is liable to the county rate of Somersetshire. It is not ne¬ 
cessary in this case to decide whether the rate is to be ex¬ 
tended to all purposes for which a county rate may be made. 
.For what particular purposes this rate is made we are not 
informed. If it shall turn out upon more accurate inquiry 
that the city of Bath is not liable to the expeuces to which 
this particular rate is applicable, it w'ill be very easy to 
accommodate the rate so as to have it confined to the par¬ 
ticular purpose for which the city is liable to contribute. 
The question depends upon the construction of. the 55 Geo. 3. 
c. 51. By that act tlie county Justices are required “ to 
assess and tax every parish, township, and other plticc, whe¬ 
ther parochial or extra parochial, within the respective 


(*) i Strange, lloi. 
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limits of their commissions.'’ It is clear, therefore, that 
thus for the city of Bath is within die limits of the commis¬ 
sion of the county Justices. There is, however, a proviso 
which says, “ tiiat this act shall not extend to give any 
jurisdiction to the Justices of the Peace of the said several 
counties over auy places, situate within the limits of any 
liberties or franchises, having a separate jurisdiction.'* The 
first question therefore is, whether the city of Bath is a 
liberty or franchise, having a separate jurisdiction?” That 
leads to the consideration of what is the meaning of “ having 
a separate jurisdiction,” according to the language of this 
statufe.—I am of opinion that these words, " having a 
separate jurisdiction,” mean a separate jurisdiction, co-cxten- 
sive with that which the county Justices have. Now, it 
is quite clear that the Justices of the city of Bath have not 
a separate jurisdiction co-extensive with that of the Justices 
of die county of Somerset ; for by the terms of their cliar- 
ter their jurisdiction, as to the punishment of offences, is 
confined to trespasses and other offences of that nature. 


Their separate jurisdiction therefore not being co-extensive 
widi that of the county Magistrates, I am of opinion that 
it is not a separate jurisdiction within the meaning of this 
act. But, however, the act does not stop here. It would 
not be sufficient to say that tfie place was within the limits 
of a liberty or franchise, having a separate jurisdiction; but 
sometliing else follows, which is to be connected with Unit, 
•namely, that the words “ liberties or franchiser, having a se^ 
paratc jurisdiction,” apply to places “ which, before the 
passing of the act, were subject to rates in the nature of 
county rates, imposed and assessed by the Justices of the 
Peace for such .liberties or franchises, or which were ex¬ 
empt from jh.c rates of the county in which they lie, either 
»i the wlpde or in part.” Now, clearly this parish was not 
subject to any rate, in the nature of a county rate, imposed 
or assessed by the Justices of Bath ; nor was it exempt 
cither ,u whole or in part from the county rales. I do not 



EASTER TERM, THIRD OEO. tV. 

find mi y facts stated in this special case on which I can say 
that the city of Bath is exclusively exempt from the county 
rates. 1 can find nothing which authorizes me in saying 
that it is so exempt. Looking to the whole of this proviso, 
it appears to me that the city of Bath is not within either 
of the exceptions therein mentioned. Our attention is 
called to the 24th section, but it really does not seem to 
me that that section makes any difference in the case, be¬ 
cause that section applies only to those places which are 
within the proviso of the first section, as it only gives the 
Justices of the franchise a power of making a ratewvithin' 
their own jurisdiction. That is really the whole effect of 
that clause. On the short ground that I have mentioned, 

1 am clearly of opinion that the verdict for the Crown must 
stand. 
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Rax 
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Clark. 


Bayt.ey, J.—I am of the same opinion. A county rate 
is raised for many different purposes; and the object of the 
55 Geo. 3. was to establish a fair and equal rate throughout 
the kingdom. Such a construction therefore ought to be 
put upon the act as w ill make all persons contributory to 
the county rate, who throw any expence upon the county. 
Upon this principle I think the city of Bath ought to con¬ 
tribute to the county rate, if circumstances arising within 
that city have the effect of exhausting a part of those fund# 
to which tha county rate is to be applied. One of the pur¬ 
poses to which the county rate is to be applied, is the 
maintenance of felons In the county gaol. It is admitted 
that persons who have committed felonies within the city of 
Bath are sent to the county gaol; consequently the expence 
of their maintenance is thrown upon the equity. To re¬ 
medy this inconvenience in this and like cases, the statute 
55 Geo. 3. was passed. Justice requires that the expence 
of maintaining the felons in gaol should be borne by those 
who send them. The city of Bath t for this reason, ought 
to contribute to the county rate for the ex pence of its fe- 
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Ions; and we ought to put such a construction upon the 
act as will make them liable to contribution. By the stat. 
13 Geo. 3. c. 18, places which derive partial benefit from 
the county rate, are only partially liable to contribute to¬ 
wards it, and then the Justices are to ascertain the quantum 
of burthen which they are to bear. In this case the act of 
parliament provides generally that there shall be a fair and 
equal rate; and it empowers the Justices to assess and tax 
every parish, township, and other place, whether parochial 
or extra parochial, within the respective limits of their 
commissions , according to a certain pound rate. r I he com¬ 
missions of the justices of the county of Somerset art? prima 
facie co-extensivc with the commissions of the Justices of 
the city of Bath ; and if they are excluded from the city, 
that exclusion applies to a limited purpose only. Their 
authority extends to that place, except where it is expressly 
excluded. There can be no doubt that with reference to 
felonies committed w ithin the city of Bath and its limits 
the county Justices have a jurisdiction. Then there comes 
the proviso in the statute ; and it is upon the words of that 
proviso that the construction is to be put, which is to say, 
that their jurisdiction shall not extend to places situated 
within the limits of liberties or franchises having a separate 
jurisdiction. According to that, places hawng a separate 
jurisdiction are not to be subjected to rates, in the nature of 
j| county rate, imposed and assessed by the J usticcs of the 
county. What is the meaning of the words “ separate 
jurisdiction?” The fair meaning is, a separate jurisdiction, 
co-extensive with all the purposes for which county rates 
are to be applied. As far as county rates are to be 
applied to the prosecution of criminals, a separate jurisdic¬ 
tion would have reference to such an object. But that is 
not the disc with the city of Bath. The city Justices have 
a separate jurisdiction over offences of one description, but 
not of another; and therefore it seems to me, that for the 
expeuces thrown upon the county with reference to offences 
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of the latter description, for which the charter of the city 
provides no jurisdiction, they are liable to contribute to the 
county rate. X do not think that they are at all exempted 
by the 58 Geo. 3. c. 70, to which reference has been made. 
Wc are to construe the 55 Geo. 3. according to the construc¬ 
tion which ought to have been put upon it at the time that 
act passed, and 1 think the construction we are now putting 
upon it is most reasonable, and one which ought to have 
been put upon it at that time. The 58 Geo. 3. only recites, 
that doubts and difficulties may arise. It does not give any 
legislative exposition as to the construction to be put on ^ 
the 55 Geo. 3 ; and the former would not be co-extensive 
with that construction which the latter requires, because the 
58 Geo. 3. only provides for the expences of the prosecution 
of felons, but does not provide for the cxpence of their 
maintenance; so that as to that object there would be no 
relief against the city of Bath. It therefore seems to me, 
that the fair construction of this act of the 55 Geo. 3. is to 
make every place within the county, contributing to the 
county cxpence, liable to contribute to the county rate. 
Justices may have a separate jurisdiction as to some pur¬ 
poses; but if their jurisdiction does not extend to all the 
purposes for which the county Magistrates have jurisdiction, 
they must contribute their portion to the county rates. 

IIolroyd, J.—I am also of opinion that the city of 
Bath is lialflc to contribute to the county rate. In order 
to bring it within the exemption in the proviso, it must 
have a separate jurisdiction. The words u having a sepa¬ 
rate jurisdiction” must mean a jurisdiction separate and 
co-extensive with the commissions for the county. 

Postca to the prosecutors (a). 
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(a) Beal, J. was absent. 
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Ex parte Church and Others. 

JROTCH having obtained a rule, calling upon an attorney 
of this Court to shew cause why he should not deliver his 
bill of costs and disbursements to a client in a suit in the 
Admiralty Court, which he had been retained to prosecute, 
and why he should not pay over certain monies alleged to 
have been recovered in the suit to a person empowered to 
receive the same, by his client, 

Copley, S. G. objected that the application could not be 
entertained until there was legal evidence before the Court 
of the due execution of the authority of the parties apply¬ 
ing to receive the money in question. The parties at whose 
instance this application was made were American subjects; 
and it was alleged that a power of attorney had been sent 
over from America to their agents here, empowering them 
to act on their behalf in receiving the money. The objection 
was, that this instrument was not duly authenticated, inas¬ 
much as there was no affidavit of the subscribing witness 
before the Court to prove its validity. It was true that 
there was the certificate of a public notary in America of 
the power of attorney having been executed before him, 
fnd the attestation of the Vice Consul to the notary’s hand¬ 
writing, whose hand-writing was also verified; but that was 
not sufficient in a court of law. In the absence, therefore, 
of due proof of the execution of the instrument, the Court 
could not act upon the supposition that the instrument was 
genuine, for it might happen that the attorney would have 
to pay the money twice over. 


Rotch and Patleson, contrd, insisted, that the certificate 
of the notary, with the seal annexed, verified by the signa¬ 
ture of the consul, whose hand-writing was also identified. 
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was sufficient to authenticate the instrument without the 
affidavit of the subscribing witness; but 

Per Curiam .—Probably in a court of civil law the 
notarial certificate would be sufficient, but in a court of 
common law, we can only act upon the affidavit of the 
subscribing witness, verifying the due execution of the 
parties giving the power of attorney. We know no in¬ 
stance in which the Court have dispensed with such evi¬ 
dence of the execution of such an instrument. In fact, 
there is no evidence before the Court that the power of 
attorney has been duly executed. 

Rule discharged (a). 


1822 . 

Ex parte 
Cbubch. 


(a) Vide ll'aldron v. Coombe, 3 Taunt. 16?. Anon. 12 Mod. 345. 2 Rol. 
Rep. 346. 10 Mod. 66. Peake's Ev. 4tli ed. 80. Bayl. on Bills, 226; 
and Chesmer v. Noyes, 4 Campb. 129. 


The King v. The Justices of Cambridgeshire. 

Cooper moved fd^a rule to shew cause why a man- 
damns should not issue to the Justices at Sessions, com¬ 
manding them to enter continuances and receive evidence 
in support of an appeal against the conviction of one 
Benjamin Dennis, for forcibly passing without payiug toll 
through a turnpike gate, erected on the road leading from 
Ely to Soham, in the county of Cambridge, by virtue of a 
local act of parliament •, and why another mandamus should 
not issue to the same Justices, commanding them to receive 
the complaint of the said Benjamin Dennis, against the 
trustees of the said road, for having wrongfully erected the 


Monday, 
May 6. 

Defendant 
having been 
convicted of 
forcibly pass¬ 
ing a turnpike 
gate without 
paying toll, 
the Sessions, 
on appeal, re¬ 
jected evi¬ 
dence to shew 
that the gate 
had been un¬ 
lawfully erect¬ 
ed, and this 
Court refused 
a mandamus to 
compel the. 


turnpike gate in question, without any authority,under the deceive such 

act of parliament passed for making the said road. It adm^sTbiUty 6 

* of it being ex¬ 

clusively a question for the Justices: and the Court also refused to issue a mandamus 
to the Sessions to hear an original complaint, touching the. conduct of the trustees in the 
erection of the gate after a lapse of twenty-six years, from the time when it was erected, 
leaving the party to proceed by indictment for the uuisai.ee, or by au action of trespass 
if his passage was obstructed. 


VOI.. I. 
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appeared that Dennis had been convicted in December , 
1821, of forcibly passing through the gate in question, ted 
upon appealing to the Sessions against the conviction, be 
offered to prove in justification of die act, that the gate 
had been wrongfully erected under the Btatute 13 Geo. 3. 
c. 84. s. 5, passed for making the road in question, inas¬ 
much as die gate was erected without the concurrence of 
the requisite number of trustees therein mentioned. The 
5th section of that statute required, that seven trustees of 
the district should concur in erecting the gate, whereas 
only $ix were parties to the act, and one of those six had 
been appointed to another trust, and had no authority 
whatever to take part in the proceeding. Tiie Justices, 
however, thought such evidence inadmissible, and confirmed 
the conviction. The appellant then proposed to institute 
an original complaint against the trustees for the alleged 
wrongful act in erecting the gate Without authority, but the 
act complained of having taken place twenty-six years siuee, 
tht Sessions thought they had no jurisdiction, and therefore 
refused to hear the complaint at that time, but respited it 
to the last Easter Sessions, and then discharged it for want 
of jurisdiction. It was now contended, that the. evidence 
rejected upon the appeal, was perfectly admissible upon 
the issyc then before the .Sessions, because if the gate had 
been wrongfully erected, no offence was committed in pass¬ 
ing through without paying toll, and therefore the mau- 
<lamas ought to go to compel the Justices to receive it. As 
to the other application, the lateness of the complaint was 
no objection, because no length of time could suuctiou a 
public nuisance. In point of fact, the illegality of the act 
ir^erecting the gate had not been discovered until recently, 
and therefore the complainant could nut be precluded 
by th£ maxim, vigilantibns von dormientibus setvit lex. 
The Sessions therefore ought to have entertained this com¬ 
plaint. 
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Per Curiam. —There in no foundation for either of the 
applications made in this case. With respect to the motion 
for a mandamus to receive evidence upon the appeal, there 
seem to be two answers to it. first, that the Sessions are 
to judge what is or is not admissible evidence, generally, 
and we cannot interfere with their judgment in that respect; 
and second, (which is the more substantial answer.) that we 
are not aware of any instance in which this court has in¬ 
terfered by mandamus where the Sessions have heard the 
appeal, because they have not received ail the evidence 
which the party thinks ought to have been received. * The 
Court of Quarter Sessions are alone competent to exercise 
their judgment as to- what witnesses are admissible, and 
what evidence is to be received, and if this Court were to 
interpose and grant a mandamus to them, because they have 
admitted an interested witness, or liave rejected a witness 
not interested, we should be going much further than we 
have hitherto gone on any former occasion. In one or two 
instances applications of this description have been made, 
bnt-the Court ha\e said they could not properly grant a 
mandamus where the matter has been heard, and where the 
Justices have exercised their discretion as to the evidence 
received. As to the application for a mandamus to hear 
the complaint against the erection of the gate in question, 
as being contrary to lSGeu. 3. c. 8-1. s. 5, it seems to us, 
that that clausp does not apply to the subject, aud if it did, 
we are of opinion, that we ought not, in the exercise of 
that sound discretion which influences the Court on such 
occasions, to grant a mandamus to hear a complaint in this 
summary way. A mandamus is generally granted where 
there is no other remedy open to the party complaining, but 
beyond all question there are other remedies in this in¬ 
stance. If the gate in question 1ms been wrongfully 
erected, it is a nuisance on the highway, and may be 
removed as such by indictment; but the more adequate and 
proper mode is to bring an action of trespass if the party is 
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forced to pay the toll, and then the validity of the proceed- 
ing in erecting the gate may be fairly brought in question, 
v. But the complaint in this case comes so very late, that on 
CJUMBafsai. that ground alone we ought not to interfere in a sum®®}* 
•him. way by mandamus, and we feel the less reluctance in refus¬ 
ing the rule, because the party has other remedies open 
to him. 

Rule refused ( a). 

(«) Abbott, C. J. was gone to Guildhall. 


Bonner r. Wilkinson, Executor, in Error. 

Writ of error from the Common Pleas, upon a judg¬ 
ment of outlawry against the plaintiff in error, who was 
sued in that court, and judgment given against him upon 
a bond, by the name of “ Thomas Bonner, late of Cal/erton, 
• l in the county of Northumberland, Esq.” The errors 
assigned were, first. That the said plaintiff was not before 
or at the time of issuing the original writ of, or conversant 


Tuesday, 

May 7. 

Defendant 
having execut¬ 
ed a bond de¬ 
scribing him¬ 
self as T. B., 
of C., in the 
county of N., 

Esq. Held, 
on judgment 
of outlawry 
and error as¬ 
signed there¬ 
on, that by his in, Callerton; second. That there was not before, or at 

Uon of himself, the time of issuing the said writ, any town, hamlet, or place, 

petTfrom’sa)* * ^ ie name °f Callerton, in the county of Northumberland; 

mg that he was third. That there was one township called ll)ack Callerton. 

describedin in the parish of Newburn, in the county aforesaid, and two 

'atown'humUt ot ^ er townships called High Callerton , and Little Callerton, 

orpbee,”with- in the parish of Pountland, in the same county; fourth, 
id the words . . . 

of the statute That the said Thomas Bonner, at the time of issuing the 

l^ea.'sl'c™*. sa *d writ, was of, and conversant in. High Callerton, but 

was no* described in the said writ as being of that place; 

and fifth. That there w as no addition in the said writ of the 


town, hamlet, or place, of which the said Thomas Bonner 
was, or in which lie w’as conversant, before or at the time 
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of issuing the said writ. Plea to the assignment of errors, 
that the said Thomas Bonner ought not to be admitted to 
plead the matter assigned for error, because the said John 
Wilkinson prosecuted a suit upon a certain writing obli¬ 
gatory, made by the said Thomas Bonner in the life-time of 
William Wilkinson, by which writing (which was set forth 
in the plea) the said Thomas Bonner described himself by 
the name and addition of Thomas Bonner, of Callerton, in 
the county of "Northumberland, and thereby held himself 
firmly bound to William Wilkinson, of, &c. in the sum of 
700/., &c\, and that the said Thomas Bonner, in the said 
writing obligatory mentioned, is the same Thomas Bonner 
against whom the said original writ issued, and who is 
therein described as Thomas Bonner, late of Callerton, in 
the county of Northumberland, Esq. Wherefore, &c. De¬ 
murrer to the plea to the assignment of errors and joinder 
in demurrer. 

Littledale for the plaintiff in error. The question in this 
rase is, whether the defendant below is estopped by the 
execution of the bond from pleading error in the alleged 
misdescription given of him in the judgment of outlawry. 
It will be contended on the other side, that the defendant 
having entered into the bond by the name and description 
of Thomas Bonner, of Callerton, in the county of Northum¬ 
berland, Esq. is estopped from saying that there is no 
such place. The question arises upon the statute 1 Hen. 57 
c. 5, which requires “ that in every original writ of actions 
personal, &c. and in which the exigent shall be awarded in 
the names of the defendants, in such writs, &c. additions 
shall be made of their estate, or degree, or mystery, and of 
the towns or hamlets or places and counties <Jf the which 
they were, or be, or in which they be, or were, conversant; 
and if by process upon such original writs, &c. in the which 
that the said addition be omitted, any utlegaries be pronounc¬ 
ed, that they be void, frustrate, and holdcu for none, &c.” 


3 * 
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Now the description of the defendant here in the original 
wiit, as being of Callerton, in the countv of 'Northumber¬ 
land, is not sufficient, because Callerton is not a place 
within the meaning of tire statute of Additions. The word 
“ place” in the statute, means something of the same kind 
as town or hamlet. If so, the defendant is not estopped, 
because the statute peremptorily requires that the party shall 
be described by his estate, and that the town, hamlet, or 
place, in which he is conversant, shall be set out in the ori¬ 
ginal writ. He referred to 1 Roll. Abr. 683; Bro. Abr. tit. 
Estoppel, pi. 16; Year Book, 33 lieu. 6. fol 38; Bro. Abr. 
pi. lt>4. 156. 160. 178. It does not follow that Callerton 


is a hamlet, town, or place, and if it is not, then the statute 
is not complied with. A mere mansion-house is not a vill; 
and for any thing that appears, the description given of the 
defendants residence is merely of a private house. There 
may be another reason why it may be important that the 
addition and description of the defendant should be correct, 
because it has been decided in two or three cases that the 
addition of a party becomes a necessary part of the bond. 
Mere surplusage of additions would not be an objection, 
but a diminution of them would be fatal. On these 
grounds therefore, first, that the words of the act of par¬ 
liament have not been complied with; and, second, that 
the place is a necessary part of (lie bond, the defendant is 
not estopped by his deed. 


lindal for the defendant in error. The plaintiff in error 
is estopped by his own bond. The description given in the 
bond of the defendant, is that which he gives of himself. 
By his plea he does not deny that he is the person described 
in the judgment, but complains that the description given of 
him is not sufficient. The question is, whether the defendant 
is described with sufficient certainty so as to remove all doubt 
of his identity ? If there be no doubt about that, then 
there is a sufficient compliance with the statute, and the 
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Words « of Callerton” will satisfy the word “ place” in die 
act. The authorities cited on the other side are of very 
ancient date. There are others of a later period, which 
are against the argument urged for the defendant, and it is 
for the Court to say to which they will give the greatest 
weight. The latest authorities are Fitzherberl, tit. Estoppel, 
pi. 8. Uil. 2 Rich. 3. Jenkins’s Centuries, pi. 12, p. 163; 
and Rustall’s Entries, 150 b. which last is a direct authority 
in point; and on these authorities it is clear that the de¬ 
fendant in error is entitled to have the judgment affirmed. 

Litthiialc, in reply, said, that the cases cited frofh Filz- 
herhert and Jenkins’s Centuries were exactly the same as 
those to which ho hail referred in Brook’s Abr. tit. Estop - 
pci; and as to the case from Ruslall, it was well known 
that that book was merely a collection of precedents from 
all times, and therefore it was impossible to assign to the 
case cited any particular date, so as to entitle it to more 
weight than the cases upon which he relied, which were 
decided recently after the statute, when the true construc¬ 
tion of it must have been immediately under the considera¬ 
tion of the Judges of tiiat time. 

Abbott, C. J.—It is true that parties cannot by any 
private agreement defeat the object of a public act of par¬ 
liament ; but it is equally true that a 1 man may waive the 
benefit of ati act which is in his favour, or he may by ffis 
own couducl preclude himself from the benefit intended. 
The question in this case is, whether the defendant has not, 
by the description he has given of himself in the bond, pre¬ 
cluded himself from saying that he is not described in the 
writ in such a manner as the statute requires. I think he 
has. The place of the defendant's residence is only im¬ 
portant, as it serves to distinguish him from some other per¬ 
son of the same name. It seems that, in very early times, 
soon after the passing of this statute, the Courts thought 


w 
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1882. that instruments of this kind did not preclude the party 
from saying, ** I do not live in such a place,” or “ there is 
__ •• more than one place of that name.” That appears to have 

«IUHNIOK* - * f 

been the opinion of the Judges soon after the passing oi 
the act; but it appears, that in the time of Richard 3d, the 
Judges, upon more mature deliberation, thought they ought 
not to yield to such an objection, where it went to mere 
matters of form. They thought it the better opinion that 
the man, who describes himself of a certain place, should 
not be allowed the privilege of saying that he did not live 
in that place, and was not of that place, although he had 
described himself of it. I think the later decisions arc 
most consistent with the advancement of justice; and acting 
upon that principle, 1 am of opinion that, as the defendant 
has given his own description of himself in the bond, he 
is now estopped from saying that the description is not 
conformable to the literal requisites of the statute. I 
think, therefore, that the judgment of outlawry must be 
affirmed. 

Holroyd, J. and Best, J. were of the same opinion (er). 

Judgment affirmed. 

(«) Buy ley, J. was absent at Chamber*. 


Turbday, 
May 7. 


Downes r. Richardson and Others, Assignees of 
Thompson. 


An accoramo- HIS was* a feigned issue, directed by his Honour the 

altered in its Vice Chancellor, to try whether one Ebcnczer Thompson, 

negotiation, a bankrupt, before, and at the time of his bankruptcy, was 
with the con¬ 
sent ot the parties, docs not require a new stamp; and therefore in the hands of a bond 
Me holder for valuable consideration, the acceptor, who has assented to the alteration 
before the bill becomes due, cannot avail liim*' i lf of such an objection. 
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indebted to the plaintiff by vjrtue of a certain bill of ex- 1822. 
change, bearing date l6th March, 1818, drawn by one John bowme! 
Saadi/ Rains, upon and accepted by the bankrupt for pay- *a DI0lt 
ment, to the order of the said J. S. Rains, of 1000/., six 
months after the date, and indorsed by the said J. S. Rains 
to the plaintiff. At the trial before Abbott, C. J. at the 
London Sittings after Hilary Term, 1820, a verdict was 
found for the plaintiff, subject to the opinion of the Court 
upon the following case:— 

The bill in question was dated 16th March, 1818, and 
the signatures of John Soady Rains as drawer and indorser, 
of j Ebenezer Thompson as acceptor, and of Joseph Lachlan as 
indorser thereof, were respectively proved. Rains, Thomp¬ 
son, and Lachlan, had been for some time concerned toge¬ 
ther in bill transactions ; the bills were chiefly made for the 
accommodation of Rains; but both the others had occa¬ 
sionally received accommodation from them. When the 
bills became due. Rains provided for them by redrawing 
upon Lachlan or Thompson, according as the one or the 
other had accepted them, and the bill in question was made 
in the course of these dealings. The body of the bill was 
written by one Sims who assisted Rains in his cash trans¬ 
actions, and who was employed by him solely. The par¬ 
ties had agreed to accept no bills which did not come 
through Sims. The bills were sometimes accepted in blanljy 
and after they were filled up .and accepted, they remained 
sometimes in the custody of Sims, and sometimes in the 
custody of Rains, and they handed them to one Becker, a 
commission broker, to be negotiated, who usually purchased 
goods with them. The bill in question was filled up, and 
dated by Sims on the 6th of March, and was then accepted 
by Thompson, and indorsed by Rains and Lachhrn; and, 
on the 9th of March, Sims sent to Thompson and Lachlan 
written statements mentioning the particulars of the bill, 
and that it would fall due on the 9th of September. The 
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1823, bill was then handed by Sims through the medium of Rains 
to liecker, whose clerk on the JOth of April paid it away 

DoWMES c 

v. to one Howell for goods Sold to Becker on account ot Haws ,, 
Sicbakoiok. and the plaintiff received it from Howell bona Jide , and for 
a valuable consideration. W hen Sims seut the written 
statement to Lachlan, the bill bore date the Gth of March ; 
when the bill came into the hands of Howell , it bore date 
the lGtli of March ; Lachlan did not authorise the altera¬ 
tion, and it was not in the hand-writing of Sims. On the 
13th of April Thompson had notice from Sims that the bill 
would fall due on the 19th of September. Jn the course of 
April, Rains and Becker left England, aud have not re¬ 
turned ; two or three days after which, and before the bill 
was due, Howell's clerk asked Thompson if the bill would 
be paid, aud he replied that it would. The Jury, in answer 
to questions put to them by the Chief Justice, found that 
the date of the bill had been altered after it had been drawn, 
accepted, and indorsed; that the alteration was without 
the consent or knowledge of Lachlan ; that the alteration 
was without the previous assent of Thompson ; and that 
Thompson, being informed of the alteration, afterwards 
assented to it, while the bill remained in Howell's hands. 
The question for the opinion of the Court was, whether, 
under the circumstances, the plaintiff was entitled to re¬ 
cover from the present defendants the amount of the bill; 
if so, a verdict to be entered for the plaintiff, with Is. da- 
mages; if otherwise, a verdict to be entered for the de¬ 
fendants. 

Tindal, for the plaintiff, said, that the real question in 
the case was, whether this bill of exchange, originally dated 
Gth March, l l 81H, and which appeared on the face of the 
special pase to have been an accommodation" bill, and first 
issued to Howell, a bona fide holder, for value on 10th April 
in an altered state, was a good bill; or whether the altera¬ 
tion, before it was issued to IJouc/l, required that it should 
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have a new stamp. He contended, on the authority of de¬ 
cided cases, that a bill of exchange, which is merely an 
accommodation bill, may be altered before it is negotiated, 
and that if altered before negociation, it is not to be con¬ 
sidered as an altered bill requiring a new stamp. The ques¬ 
tion must turn upon the fact, that the alteration of the bill 
took place with the concurrence of all the parties before it 
was issued. This was distinctly found in the case, and the 
instrument must therefore be considered as being in fieri 
until actually negocialcd. If so, it was quite clear that no 
new stamp was requisite. He referred to Bowman v. Ni- 
chollia ); but distinguished that case from the present, by 
the circumstance that there the bill was originally given for 
value, which principle seemed to govern all the cases where 
the alteration of the date of the instrument rendered a fresh 
stamp necessary. The cases of Cardwell v. Martin (6), 
Bathe v. Taylor (c), lYalton v. Hastings (d), and Johnson v. 
The Duke of Marlborough (e), were authorities to shew that 
the instrument, until it is actually issued, is to be consi¬ 
dered in fieri, aud may be altered, the parties upon the bill 
consenting. 


1822. 

Downs* 

«. 

Richardson. 


Campbell, coiurd, made four points. First, that at com¬ 
mon law, without referring to the stamp acts, no action 
could be maintained by the plaintiff upon this bill against 
Thompson the bankrupt. Second, that even upon the stamp 
acts, although this were an accommodation bill, and Al¬ 
though it should be considered as altered before uegocia- 
tion, still, as the alteration took place after it was a perfect 
instrument according to the origiual intention of all the par¬ 
ties, it would be void for want of a fresh stamp. Third, 
that upon the facts of the case this was uot an accommoda¬ 
tion bill, but that Thompson the bankrupt had consideration 

(a) .S T. It. (d) -I t niupti. Ci’.J. 

(A) !> I'aM, 1<>0. (,) J Stark. SI3. 

(,»■) to Ibid. lie. 
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1822. for bis acceptance. And, fourth, that the alteration took 
place after the bill had been in fact negotiated. As to the 
Duwnei point—could this action be maintained at common law 

Rich Aim son. without reference to the stamp acts ? The bill was drawn 
by Rains, payable to his own order six months after date, 
and it was afterwards altered without his consent from the 
6th to the 16th March ; how then could Downes the in¬ 
dorsee declare against Thompson upon this bill as a bill 
draw'n on the 16th March ? The declaration must allege 
that fact, which would be untrue, and the action therefore 
would fail. Unless the alteration of the bill was with the 
privity of Rains, the argument on the other side fell to the 
ground. In the second place, even supposing the alteration 
took place before negociutiou, still the bill was perfect 
according to the original intention of the parties, and was 
indorsed to the plaintiff as such ; and therefore it was void. 
He cited Calvert v. Roberts (a) as an authority. But third, 
supposing this last proposition could not be established, 
still the facts of the case shewed that this was not an 
accommodation bill, because it appeared from the course 
of dealing between the three several parties named in the 
case, that there was good consideration given for the bill by 
the exchange of acceptances. The Court could not pre¬ 
sume that this was an accommodation bill, because prima. 
facie it was a bill for a valuable consideration, and it could 
not be treated otherwise, unless the contrary was expressly 
shewn. Lastly, the alteration here clearly took place after 
the bill had been ucgociatcd. In the case of Johnson v. 
The Duke of Marlborough it is laid down, that in au action 
by indorsee against acceptor of a note, the date of which 
appears to have been altered by the acceptor, it lies on the 
plaintiff to sfiew that the alteration was made previous to 
the indorsement by the drawer, to whose order the note was 
made payable. That did not appear in the present case; 


(a) 3 Camjtb. 513. 
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and for any thing stated in the special case the bill might 
have passed through many hands before the alteration, and 
might have been an available security before it got into the 
hands of Howell, in whose hands it then clearly would have 
been void for want of a fresh stamp. On these grounds 
judgment must be given for the defendant. 


1822. 

<****** 

Downs* 

r. 

RlCHABDfON. 


Tindal, in reply, was stopt by the Court. 


Abbott, C. J.— 1 am of opinion, that the plaintiff is 
entitled to recover. The objection made to his,recovering 
is certainly calculated to defeat justice. Before we yield to 
such an objection, we ought to be satisfied most conclusively 
that it is valid in point of law. Supposing the stamp acts 
never to have existed, I am clearly of opinion, that the 
date of a bill may be altered by consent before it is nego- 
ciatcd, and that notwithstanding such alteration it will re¬ 
main a valid contract. The difficulty in this case, as it 
seems to me, arises upon the effect of the stamp act, which 
requires that every bill of exchange shall have a stamp of 
a certain amount affixed to it according to its value, and the 
time it has to run. Now, it is quite clear, that this piece 
of paper with certain words written upon it, and with the 
names of the parties attached to it, though it is in a certain 
sense a bill of exchange, still, until it is put into the hands 
of some person who gives value for it, is unavailing to any 
body. It appears that these persons form a sort of compact 
together, by which one draws and indorses, the second in¬ 
dorses, and the third accepts; and sometimes he who is the 
second indorser becomes the acceptor. A fourth man, who 
is a sort of clerk, and who is particularly designated as 
clerk to one of the parties and is acting very much for all, 
is trusted with the bills thus made. They do "jot trust 
each other, but this clerk is to take care of them until they 
are sent out into the world to raise money. These 
bills are principally for the accommodation of Rains f 
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but sometimes for the accommodation of Thompson. I 
cannot infer that any thing like an exchange of paper did in 
fact take place. It seems to me to be nothing more than a 
signing of paper and sending it out into the world, princi¬ 
pally for the accommodation of one, though occasionally 
for the benefit of another, of the parties. 1 think, accord¬ 
ing to this state of facts, this instrument is, in the strictest 
sense of the word, an accommodation bill—a bill for the 
accommodation of one or other of the parties to it, and 
not a bill made in order to give either of them any right of 
action, against the other. This being the nature of the 
instrument, it seems to me, that until it was put into a state 
of negociation, or put into the hands of some person who 
had given value for it, it was altogether an useless accept¬ 
ance. It first derives its genuine character as a bill of ex¬ 
change when it is passed into the world for value. Accord¬ 
ing to the facts, Howell is the first person into whose hands 
it passes for value, and I cannot by implication assume 
that any of the parties had negociated tl e bill before it 
was so parted with. To give the defendant the benefit of 
such a fact it ought to have been expressly found in the 
case. At the time when it comes into the hands of Howell 
the bill bears date the 10th March, and is at that time ac¬ 
cepted by Thompson, but without his knowledge of the 
alteration in the date. There is however a letter of the 
»’0lh of April, from Sims to Thompson, mentioning the 
particulars of the bill, and informing him that it would fall 
due on the 19th of September, the bill having been pre¬ 
viously altered to the Kith of March. After the bill gets 
into the hands of Ilowell, Thompson assents to the alteration, 
and upon being asked before it becomes due whether it will 
be paid, he says it will, 'lire alteration therefore having 
been afterwards assented to, it appears to me, that it is not 
competent to him, after making that declaration, to set up 
this objection. For these reasons, I am of opinion that 
judgment must be given for the plaintiff. 
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Bayley, J.— I am of opinion, that this bill cannot be 1822. 
considered as having issued until it was paid to Howell. Till 
that time it remained in fieri , and, therefore, might be altered 0. 
with the consent of the parties. Here the acceptor does RlcHAB ® ,ow ’ 
consent to the alteration, and, therefore, he cannot now avail 
himself of the objection. It is true that the stamp act 
requires that a bill shall be stamped before it issues, but 
many different cases have laid down this rule, that if an 
alteration is made by parties who consent to it, before the 
bill issues, then the alteration does not make a new stamp 
necessary. The simple question therefore is, when this 
bill is to be considered as having issued. That must be, 
when it is sent into the world for valuable consideration. 

-As long as it remains in the hands of the person by whom 
it was originally drawn, it is unavailable, and it cannot be 
considered as haviug issued until it gets into the hands of 
some person who w r ould have a right of action, upon it. 

No liability is created as between these parties until it 
gets into the hands of Hoxcell . Undoubtedly the alteration 
of the bill, if made without Thompsons assent, would as 
against him have vacated it, but having assented, his assent 
must be held equivalent to a new acceptance. I think he 
is bound by that assent, and that the objection upon the 
stamp act is not available on his part, 

Holkoyd, J.—I think that 2'hompson cannot avail him¬ 
self of this Objection after his assent to the alteration, whick 
must be considered as a fresh acceptance by parol. No 
fiesh stamp could be required before the bill was issued, 
and as the alteration had taken place before it was negociated, 
it is an available security in the hands of Howell , who 
transfers his title by indorsement to the present plaintiff for 
valuable consideration. 

Best, J. — A bill of exchange may be altered in its date 
with the consent of the parties before it is delivered. It 
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Ktt. decided last T&nn, in the ewe of Cox v. 2Wy (fl), that 

a bifl of exchange once accepted does not conclude the 
«. party until it is delivered, and that before it is delivered fee 
lRlfmirio*. ^ cancel ^ acceptance. Hie delivery here does not 
take place till after the alteration, and, consequently, the 
objection now taken is not available, more especially as 
Thompson himself has assented to the alteration. 

Judgment for the plaintiff. 


(■) Ante, 58. 


Hall v. Dob on the demise of Suktees and Another. 

(In error.) 

Ejectment by the representatives of a mortgagee, 
to recover the possession of certain freehold premises, si¬ 
tuate at Gateshead, in the county of Durham. 


Hie case on special verdict found in the Palatine Court 
of Durham, (upon which error was assigned), was this:— 
On the 1st of May, 1780, Thomas Laboum, being seised 
in fee of the premises in question, in consideration of a 
continues in gum 0 f 800/. lent him by Aubone Surtees, by indentures of 
tU*hU*dMth” lease and release, dated the 2d and 3d of the same month, 

derthhbm conveyed the same premises to the latter, his heirs and as- 

and heir, and _ . „ ,. 

Ills widow continue in poeKwion, until the death of the latter in 1813. C. hts non and 
heir, conveys the premises in ft«?, in 5806, to D., who levies a fine with proclamations and 
enters into po ss es^ o" . Ejectment being brought by E., the heir at law of B. the original 
Mortgagee, and on s o cial verdict found, stating the fiict of the non-payment of the 
mortgage debt, without finding either an adverse possession by A. or his heir, or that 
interest had been paid upon the mortgage money:—Held, 1st. That though there had 
been a lapse of 37 years, the statute of limitations was no bar to the ejectment; and id. 
That the fine levied with proclamations, though there was no entry within five yean to 
avoid It, did aot conclude the lessor of the plaintiff. 


Tuesday, 
May 7. 


On the 1st 
May, 1780, A. 
mortgages 
his premises 
to B., with 
a proviso for 
redemption 
on payment 
of the mort¬ 
gage money 
on the 3d 
November fol¬ 
lowing. but 
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signs, to the use of him, his heirs and assigns, subject tQ a 
proviso of redemption on repayment of the said sum with 
interest, on the 3d of November, in the same year, and subject 
to a further proviso, that the said Thomas Labourn should re¬ 
tain the possession of the premises until failure of payment. 
Thomas Labourn did not pay the sum of 800/. on the 3d of 
November, whereby Aubone Surtees became seised in fee, 
but he never in fact entered, and Thomas Labourn continued 
to occupy the premises until his death. On the 30th of 
September, 1800, Aubone Surtees died, leaving William 
Surtees his eldest son, his heir at law. Thomas LObourn 
died on the 30th of June, 1804, leaving Joseph Labourn 
his only son and iieir, and Elizabeth Labourn his widow, 
him surviving; aud thereupon the estate and interest of 
Thomas descended to his son Joseph Labourn, who, upon 
tiie death of his father, entered into and possessed part of 
the premises in question, and the widow occupied the re¬ 
sidue until her death on the 13th of November, 1813. 
Joseph Labourn, by lease and release, made respectively on 
the ‘2d and 3d of October, 1800, conveyed the premises to 
Michael Hull, the plaintiff in error, his heirs and assigns 
for ever. On the 8th of October, 1800, a fine was levied 
between Michael Hall and Joseph Labourn, of the premises 
in question, sur conusance de droit come ceo, 3>c., with four 
proclamations, the last of which took place on the 2oth of 
July, 1809. y>e line being levied to the use of Michaet 
Halt, his heirs and assigns. On the 1st of August, 1807, 
the plaintiff in error entered upon and possessed himself of 
part of the premises by virtue of the lease and release and 
line, and upon the death of Mrs. Labourn, entered upon 
and possessed himself of the residue. On the ?th of July, 
1817, William Surtees, eldest son and heir of Aubone 
Surtees, demanded possession of the premises of Michael 
Halt, which the latter refused, upon which he brought the 
present ejectment, laying the demise on the 8th of July in 
the same year. The declaration in ejectment contained 
VOL. i. z 


341 

1822 . 


Hau 

V. 

Sort an. 



342 


CASES IN THE KING’S BENCH, 

1822. teveral demises, but that upon which the question turned 
was of the date last-mentioned. Judgment having been 
r. L obtained by the lessor of the plaintiff below, and a special 
ScBTBn. verdict found stating the above-mentioned circumstances, 
the defendant below brought error. 

iAttledale, for the plaintiff in error, contended, that this 
ejectment would not lie, and made two points. First, that 
the ejectment was barred by the statute of limitations, 
21 Jac. 1. c. 16, not having been brought within twenty 
years* after the title accrued ; and, second, that the defend¬ 
ant in error was concluded by the fine levied on the 8th of 
October, 1806, no entry having been made to avoid it within 
five years after the last proclamation. Ah to the first point, 
it appeared by the special verdict, that William Surtees, the 
lessor of the plaintiff, had made no demand of possession 
until the 7th of July, 1817, being a period of thirty-seven 
years after the title had accrued, the original mortgage 
having taken place in the year 1780, and consequently the 
ejectment was barred. He insisted, that the title descended 
to the lessor of the plaintiff within six months from the 
day of the date of the mortgage, and, therefore, that the 
mortgagor must from that time be considered as tenant bv 
sufferance, and that his continuing in possession afterwards 
was wrongful, and rendered him liable to be evicted as a 
*lrespasser. It must be admitted that the .mortgagor was 
only a tenant by sufferance, but after the six mouths he 
was tenant by W'rong. It w-as clear, therefore, that the 
statute of limitations would run as soon as the six months 
expired. Sir Moil Fy rich's case (a), is an authority to shew 
that tenant .by sufferance is not liable to pay rent, because it 
is the fault of the lessor that he is permitted to remain in 
possesfion, and although he may be liable to account for 
the mesne profits, still he is to be considered as a mere 


(«') 3 Leon. 1*5. 
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trespasser. In the present case it must be conceded, that 
if the interest of the mortgage money had been regularly 
paid from the date of the mortgage, the mortgagor could 
not be considered as holding adversely against the mort¬ 
gagee, but it was not found by the special verdict that any 
interest had been paid, nor was there any other circumstance 
to shew an acknowledgment of the mortgagor as tenant. 
Therefore, in the absence of such a material circumstance, 
it was quite clear that the present ejectment was barred by 
the statute. The Court could not presume payment either 
of the principal or interest in the absence of a Special 
finding to that effect by the Jury. This case does not 
fall within the rule laid down by Lord Holt, in Hatcher 
v. Fi/ieux (a), where it is said, “ that if a man make a mort¬ 
gage for collateral security, although the mortgagee is not 
in possession for twenty years and more, yet if the interest 
be paid upon the bond according to the agreement of the 
parties, it shall not be barred by the statute of limitations,” 
because here the special verdict is perfectly silent upon this 
matter. Secondly, then, even supposing that the mortgagee 
in this case is not to be considered as a tort-feazor after 
the expiration of the six months, and that the statute of li¬ 
mitations docs not run, by reason of any facts found in the 
verdict, still the ejectment is barred by the fine, no entry 
having been made within five years after (he last proclama¬ 
tion. He referred to Smartle v. Williams (A), Freeman v.’ 
Barnes (c), and Focus v. Salisbury (d). 


343 

1822. 

Hall 

v. 

SUHTEKI. 


Tindal, contrd, referred the Court to the terms of the 
special verdict, and relied upon the facts there found, as 
negativing the supposition of an adverse possession. In 
the first place, the jurors simply found the fact, that Thomas 

(а) 1 Lord Itaym. 740. («r) l Levins, 270. 

(б) l Salk. 846 and 280. (tl) Hardres, 400 . Vide D»e r, Per¬ 

kins, 3 M. Sc S. 271. 

Z 2 
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Laboum, the mortgagor, had not paid the principal sum of 
800/. on the 3d of November, 1780, but it was not therefore 
to be presumed that the interest had not been paid. The 
presumption was the other way by the finding of the Jury; 
and in the second place, that presumption was greatly 
strengthened by the fact, that after the death of Thomas 
Laboum, his eldest son Joseph Laboum , and his widow, en¬ 
tered into possession severally and respectively of parts of 
the premises, the widow' occupying her part until her death 
on the 13th November, 1813. These facts so found by 
the i\\ry, so far from negativing the payment of interest, 
afforded a decisive ground for presuming that interest had 
been paid, and, consequently, that there was no adverse 
possession so as to let in the question upon the statute of 
limitations. If so, the other question as to the fine was set 
at rest, more especially as the Jury had not found any 
adverse possession by their verdict, which they ought to have 
done, if the plaintiff in error could avail himself of the 
objection. 

The Court here stopt him, and proceeded to give judg¬ 
ment. 

Abbott, C. J.—I am of opinion that upon this finding 
by the J ury, we must consider the occupation of the pre¬ 
mises in question by Thomas Laboum the father, by Joseph 
Jjabourn the son, and by Elizabeth Labourn the widow, to 
have been in law an occupation by them, with the permission 
first of Aubone Surtees the father, and afterwards of William 
Surtees the son. Payment of interest is conclusive evi¬ 
dence thatTne mortgagor occupies with the permission and 
consent of the mortgagee. Though it is not found as a fact 
in this case that there was auy payment of interest, yet we 
are to presume that it was paid. The non-payment of 
the principal debt, and the express finding of the Jury 
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upon that fact, excludes the idea that no interest was paid. 
If no interest had been paid, (and we find nothing to jus¬ 
tify such a conclusion,) that would have warranted the Jury, 
under the direction of the Judge, in finding that there had 
been a re-conveyance made by the father of the lessor of 
the plaintiff. There are several cases where the mortgagor's 
title has been confirmed by mere length of time, and a re¬ 
conveyance has been presumed, but I think the finding in 
this special verdict will justify me in saying that this family 
of the Labourns have been in the occupation of the pre¬ 
mises by the permission, first of the father of the lessor of 
the plaintiff, and afterwards of the lessor of the plaintiff 
himself, and, therefore, there being no adverse possession, 
there is nothing to which the statute of Limitations will 

apply- 

Bay ley, J.—-I am of the same opinion. The whole of 
the argument on behalf of the plaintiff in error proceeds 
upon the ground, that there had been a tenancy by the mort¬ 
gagor by wrong. Now, we cannot presume a tenancy by 
wrong, and when we arc deciding upon a special verdict, we 
must be satisfied that it finds the possession to have been 
wrongful before we can act upon such a notion. The statute 
ill./tic. 1. does not attach unless the premises have been 
wrongfully withheld for more than a period of twenty years. 
We cannot say, from any thing that appears in this special 
verdict, that the mortgagor has held wrongfully. It docs 
not follow because the mortgagee allows the moitgagor to 
remain in possession, that that is a w rongful possession. 
For uuy thing that appears this may be a possession by 
permission of the mortgagee, and unless the Jury expressly 
find that the mortgagor has wrongfully held over against the 
will and consent of the mortgagee, the statute of liii|itations 
does not apply. The circumstance of a fine having been 
levied without entry, wilhiu five years, docs not carry the 
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1822 . case of the plaintiff in error any further, because it is only 
a fine levied by the mortgagor, and though it may strengthen 
the interest of the former in the premises, as against any 
Svrtcbi. other party, it never can in any degree affect the rights of the 
mortgagee. The mortgagor is, with reference to the mort¬ 
gagee, his tenant, and though he may convey to others the 
same interest, it does not give him a power to levy a fine, 
against his mortgagee. The fine levied in this case has no 
bearing upon the question under consideration, for it does 
not displace or divest the rights of the mortgagee. It does 
not put the mortgagee’s title at all in jeopardy, and, conse¬ 
quently, it does .not require an entry to avoid its supposed 
operation, in this view of the case therefore, although the 
proclamations may have been complete before ejectment 
brought, yet it is quite clear, that the fine could work no 
injury to the mortgagee, and would require no entry by him 
to enable him to support his ejectment. Upon the face of 
this special verdict the plaintiff in error is a wrong-doer, and 
his refusal to give up possession is such a wrongful act 
as will enable the lessor of the plaintiff to maintain eject¬ 
ment. 

IJolroyd, J. —I think that as there is no adverse pos¬ 
session found in the special verdict, the statute of limita¬ 
tions does not operate. It is to be taken that the posses¬ 
sion was by the permission of the mortgagee, unless the 
contrary is shewn, and as there is no adverse possession 
found, I think the lessor of the plaintiff is entitled to re- 
oover. 

Best, J.—The statute of limitations cannot prevail 
against the "plaintiff below. That statute can only apply 
where there is an adverse possession. Here there is nothing 
like an* adverse possession found. If this had been an 
adverse possession no doubt it would have been so found iu 
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the special verdict. It would have been shewn that tha 
party was claiming against the mortgagor, and that he had 
endeavoured in vain to recover the possession of the pre¬ 
mises ; but the special verdict is wholly silent on that 
subject, and therefore, the statute can have no operation. 
The mortgagor, his son, and his widow, are suffered 
quietly to remain a great number of years in possession. 
That is quite sufficient for us to presume that the mortgagor 
lias done his duty by paying the interest of die mortgage 
money, and that completely negatives the idea of adverse 
possession. The fine which has been levied can have no 
effect upon this case, because it appears that the person 
who levied the fino comes in claiming to be the heir of 
the mortgagor. He stands, therefore, in the same situation 
as the original mortgagor, who could give no right binding 
upon the legal estate which had already vested in the 
mortgagee. In the case of Freeman v. Barnes (a), which 
has been cited, it is said by the Court, that “ incumbrances 
kept on foot by purchasers should not be barred by fines; 
and, also, that where a mortgagor retains the possession, 
and pays the interest, yet a fine by a mortgagor so holding 
the possession shall not bar the mortgagee.” Indeed, it 
would be absurd to say, that a fine levied under the cir¬ 
cumstances stated in this case could get rid of the legal 
estate vested in the mortgagee. 
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Per Curiarg. 


Judgment affirmed. 


(a) 1 Levine, *70. 
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Duncan v. Stent. 

Applications This was a rule, calling on the plaintiff, or iiis attorney, 
for costs must to shew cause why the proceedings should not be stayed 
promptly after un *^ security for costs was given, on the usual affidavit, 
££$?« 8tatin g» that the plaintiff was gone abroad, and that security 
plaintiff is _ for costs had been refused on application to the plaintiff’s 
attorney. 


gone abroad. 
After action 
brought in No- 
t ember, 18*0, 
and the plain¬ 
tiff went 
abroad in 


Comyn shewed cause against the rule, upon affidavit that 
„ the action was brought in November, 1820 , and that the plain- 

Held, that do- tin went abroad in March, 1821 , and had remained abroad 
a ™' ever since. He contended, therefore, that this application 
came too late. In a case ( a ) which came before the Court a 

rity for costs, 

issue bavjiig been joined, and no affidavit of the fact when he came to the knowledge 
of plaintiff having gone abroad. 


fendant came 
too late in 
Easter Term, 
182S, for secu- 


A plaintiff re¬ 
siding abroad, 
wilh the know¬ 
ledge of the de¬ 
fendant at the 
time of action 
brought, will 
not tic required 
to give security 
for costs, after 
issue joined, 
uutess sonic spe¬ 
cial reason is 
assigned to in¬ 
duce Uie Court 
to impose such 
a term on Uie 
plaintiff. 


(«) Du Delloix c. Lord Watlrpahk. 

Easter 'Arm, 18*1. 

•THIS was a rule railing upon the plaintiff or Iiis attorney to shew 
cause why the proceedings in this cause should not be stayed until secu¬ 
rity for costs was given. The facts were, that the plaintiff n as a resi¬ 
dent native of Paris; the action was brought upon a promissory note of 
the detcudant alleged to have been made thirty-four years since; the 
defendant knew that the plain till'resided at Paris at the time the action 
was brought, and after issue joined, and the plaintiff hud incurred con¬ 
siderable expenee, the defendant made the present application. 

Murryut shewed cause against the rule, and said it was a general rule, 
that in all cases this motion should be made as soon as the defendant can 
reasonably do it, after knowledge of the fact of the plaintiff’s residence 
abroad; and, therefore, as this motion might have been made at the time 
the action was commenced, the defendant then knowing that the plain¬ 
tiff resided abroad, it came too late, bat more particularly after issue 
joined. He referred to Walters v. I'rythall ,* where the Court refused 
an application for security for costs under similar circumstances, after 
notice ot trial 1 , because the defendant might have applied earlier after 
knowledge of the fact of the plaintiff'’s residence abroad, and before so 
much of the costs were incurred. 

contra, contended, that there was no established rnlv of the. 
Court which required that the application for security for costs should 


5 Ka.4, 33S. 
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few Terms since, the Court laid down this general rule, that 
an application for security for costs must be made promptly 
after the fact of the plaintiff’s going abroad comes to the 
knowledge of the defendant. All the authorities upon the 
subject of security for costs were then brought under con¬ 
sideration, and that general rule was laid down. Here the 
fact was, that the plaintiff went abroad in March, 1821 , 
and the defendant did not venture to swear when he became 
acquainted with it. Issue having been joined, the applica¬ 
tion was quite out of time. 
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Dun can 
v. 

Stent. 


Campbell, contrd, contended, that the affidavit being in 
the common and usual form, there was nothing to take the 
case out of the general rule. 


Per Curiam —This rule must be discharged. The party 
applying for security for costs must come as soon as he 
conveniently can after he knows that the plaintiff is gone 
abroad. The objection here is, that the affidavit does not 


be marie before issue joined, and he referred to Barker v. Hargreaves,* 
where the Court required the plaintiff, who had left the kingdom, to 
give security for costs alter issue joined. 

Per Curiam. —Unless there shall be an established rule of Court re¬ 
quiring sneli an application to be made before issue joiued, we do not 
protiouiicc that the Court is to be inexorable in refusing to call upon the 
plaintiff in every such case to give security for costs; but after issue is 
joined such an application will not be granted without some special rea- 
sou assigned. # No such special reason is assigned in this case, and tl|grc- 
forewe ought not to accede to the motion. A vast deal of expence is 
▼cry often incurred betore issue is joined in questions respecting im¬ 
portant rights, and the consequences of requiring a party, under such 
circumstances, to give .-ccurity for costs after issue joined, might be very 
serious. There would be no hardship incurred in requiring him to give 
such security within a reasonable time after the action is commenced; 
but here the defendant, knowing that the plaiutiff is a resident abroad 
at the time he brings his action, suffers him to incur all the expence of 
going to issue, and then makes the application, without assigning any 
special reason for it. Wc think he is too late. » 

Rule dischargcd.t 


*6T. It. 697. 


f Vide Ante, lb. 
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Wednesday, 
May 8. 

n^V-w 

Rejection of 
one bail is a 
rejection of 
both; there¬ 
fore, where 
one bail only 
had been re¬ 
jected, and 
notice was 
given of add¬ 
ing and justi¬ 
fying another 
in lieu of the 
one rejected : 
Held, that the 
original notice 
was a nullity, 
and that there 
should have 
been a fresh 
notice of putt¬ 
ing in and jus¬ 
tifying de novo. 
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state when the defendant came to the knowledge of the 
plaintiff having gone abroad. For any thing that appears 
he might have known it in March last year, and his appli¬ 
cation now would be clearly ’too late. If possible, this 
application ought to have been made before issue joined; 
but there is no objection to it afterwards, if a proper affi¬ 
davit is made. The defendant ought not to have taken any 
steps after knowledge that the plaintiff had gone abroad 
until he had applied for security for costs. 

Rule discharged. 


Lewis v. Gadderek. 

O N a former day one of the bail, of whom notice had 
been given, had been rejected, and no time was given to 
add and justify another. ^Notice of added bail was then 
given for to-day, by adding auother bail to the one who was 
not rejected on the former day. 

Header objected, that these bail could not justify as 
added bail, inasmuch as the former notice became a nullity 
by the rejection of one of the bail, the rule being, that if 
one be rejected, both are rejected. He contended, that 
there ought to have been a fresh notice of putting in and 
justifying bail de novo , and not a notice of adding and 
justifying another in lieu of the bail who had been rejected 
on the former day, because the notice on that day was a 
nullity, and there was nothing to add to. 


F. PoUock, contrd, insisted, that so long as the bail 
above remained on the bail-piece, they were bail for the 
purpose of rendering, and therefore it could not be said 



851 


EASTER TERM, THIRD GEO. IV. 

that the bail-piece was a nullity; if not, then there was 1822. 
something to add to, and there was no occasion to give a 

fresh notice of putting in and justifying de novo. «. 

Gaddcub. 

Holboyd, J.—After referring to the clerk of the pa¬ 
pers, and to the filacer as to the practice, said he should 
consult the other J udges; and on a subsequent day ex¬ 
pressed the opinion of the whole Court to be, that the 
original notice of bail became a nullity by the rejection of 
one; and therefore there being nothing to add to, a notice 
of putting in and justifying (le novo ought to have been 
given, and not a notice of added bail. This was the prac¬ 
tice in C. P. ; and it was desirable to assimilate as much 
as possible the practice of both Courts. 

The bail were therefore rejected, and fresh notice was 
given in consequence of the decision, under which the bail 
afterwards justified (a). 

(a) Vide Reg. Gch. Trin. 55 Geo. 5. 5 T. R. 368. -Edwin v. Alin w, 

Id. 401. and Re.? v. Sheriff of Essex, Id. 633. 


The Kino v. The Inhabitants of St. Austell. Wednesday, 

May 8 . 

V/N appeal to the Sessions, by Thomas Carlt/on, Esq. Landlord, not 

against a poor’s rate made for the parish of St. Austell, in the^an'sh, 1 * 1 ' 8 

the countv of Cornwall, in w'hich he was assessed for the hjjvlng graut. 

copper dues of a certain mine called Crinnis, situate in for twenty- 

that parish, in the sum of '244/. 16s., the Sessions quashed certaiifadven- 

tnrers to die 
for mineral# 

under a close, reserving to himself a certain proportion of the ore ir an improved and 
merchantable stale, and granting to the adventurers the exclusive occupation of the 
mine for the purpose of procuring the ores, is rateable for the relict of the poor in 
which the mine is sitnate, in respect of such reserved proportion, and iu respect thereof 
is to he considered as an occupier of the land by the hands of the adventurers. 
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182 * 2 . the rate, subject to the opinion of this Court, on the fol- 

lowing case:— 

The Kino ® 

v. 

Inhabitants Mr. Carlyou, at the time of making the assessment iu 
St. Austell <l uest * OI, » and long before, was an inhabitant of the parish 
of St. lilazey, and not an inhabitant of the parish of St. 
Austell, nor the occupier of any land, house, or other pro¬ 
perty therein, unless lie be deemed to lie such in respect 
of the dues after mentioned. Being seised in fee of the 
lands within which the mine after mentioned is situate, 
Mr. Carlyou did, by indenture, dated 12th January, 1811, 
give and grant to Joshua Howe, his partners, fellow adven¬ 
turers, &c. full and free liberty, licence, &,c. to dig, work, 
mine and search for tin, tin ore, copper, copper ore, &c. 
in that part of his lands called Crinnis, situate in the 
parish of St. Austell, and the same to take, carry away, 
and convert, and dispose of to his and their own use, 
and within the limits of the sett thereby granted, to dig 
aud make such adits, shafts, &c. and to erect such sheds, 
&c. as the said adventurers should from time to time 
think necessary; To hold the same for the term of twenty- 
one years, the said adventurers yielding and paying, lay ing 
out, and delivering upon the grass unto and for the use of 
the said Thomas Carlyou, his heirs or assigns, one full 
eighth part or share, or dish of all tin, tin ore, &c. which 
should or might by virtue of the said indenture be brought 

A 

to grass within the limits of the sett granted, the same 
having been first well aud sufficiently spalled, picked, wash¬ 
ed, &c. according to the several natures thereof, made mer¬ 
chantable and fit to be smelted, aud fairly divided and laid 
out upon the grass at the costs and charges of the said ad¬ 
venturers. 'I lie indenture contained covenants on the part 
of the adventurers to pay or deliver to the said grantor, his 
heirs, &c. the one eighth part share reserved in the inden¬ 
ture, or to pay the value of such part or share in money, 
at his election, at such best price as the same could be soltf' 
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for, within two months at the farthest after the minerals 1822. 
should be returned and sold. 13y other covenants four days xhe^Kiso 
notice was required to be given to the grantor of weighing 
and dividing the minerals procured; and further, that the Inhabitant* 
grantee and his fellow adventurers should pay and discharge St austeu- 
all rates, taxes, and assessments, which should be imposed 
during the term, granted upon the minerals, or the money 
arising from the sale thereof, or die dues reserved, or upon 
the grantor, for or in respect of the same; and that the 
grantees should indemnify and save him harmless from such 
impositions. In conclusion, the grantees covenanted during 
die term to work the premises granted, in the most proper 
and effectual manner, with a sufficient number of labouring 
miners, unless prevented by water or other inevitable im¬ 
pediment. Under this grant, and ever since the date thereof, 
the mine has been worked by Mr. Rowe and certain adven¬ 
turers claiming under him, at their sole risk and expence, 
and without any expcnce, risk, or interference whatsoever, 
on the part of the grantor. Various shafts and other works 
necessary to obtain ore have been dug, and buildings 
erected by the adventurers, at a great expence, under and 
by virtue of the grant. The mine and all the erections 
thereon have always been, since the date of the grant, and 
still are, in the sole occupation and possession of the adven¬ 
turers. The mine is a declining mine. The ores raised 
from time to time, after undergoing the process of cleans¬ 
ing, at an expence varying according to quality from one to 
fifteen shillings in the pound upon the market price, have 
been from time to time, before calcination and smelting, 
sold by the adventurers, sometimes by public, and some¬ 
times by private contract, when they thought fit, without 
any control on the part of the grantor. No part of the 
ores raised has ever been rendered to the grantor in kind; 
but, in lieu thereof, one-eighth part of the money arising 
from the sales thereof has hitherto been paid to him in 
pursuance of the iudenturc. The grantor has heretofore 
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1822 . been rated for the relief of the poor of the parish of St, 
Austell, in respect of the one-eighth part of the money 
arising as aforesaid, and has paid his assessments up to the 
Inhabitants time of the present appeal. The farm under which tho 
Sx. Austell, mine is situated has always been occupied by a private in¬ 
dividual, as tenant of Mr. Carlyon , at a yearly rent, and 
the tenant is rated to the poor of St. Austell for the same. 
The question for the opinion of the Court is, whether 
Mr. Carl yon is liable to contribute to the relief of the poor 
of St. Austell, in respect of the dues reserved and paid in 
and under the indenture mentioned. A rule nisi having 
been obtained for quashing the order of Sessions, 

Wilde shewed cause, and contended that the dues reserved 
by the indenture were not liable to be rated. He endea¬ 
voured to distinguish this case from Hotels v. Cells (a), Hex 
v. St. Agues (b), and Hex v. The Baptist Mill Company (c), 
and relied upon Rex v. The Earl of Pomfret (d), and Hex 
v. The Bishop of Rochester (e). He dwelt upon the circum¬ 
stances that in this case the appellant was not an inhabitant 
of St. Austell; that the lord had no occupation of the mine, 
being excluded by the terms of the grant; that the adven¬ 
turers had the sole occupation ; that it was a failing mine ; 
that the dues paid to the lord were in the nature of a rent, 
and therefore not rateable; that the surface of the soil was 
ratqd; and that the tenant actually paid the rates. This was 
an attempt, he contended, to rate a money rent in the hands 
of the lord, who did not reside in the parish, and who 
therefore not being an inhabitant, in any sense of the word, 
could ouly be rated, if at all, as an actual occupier of the 
mine. Now the occupation was negatived by the case; 
and therefore, independently of any other objection, the 
lord coulib not be rated. He urged the impolicy of any re- 

fa) Cowp. 451. (d) 5 M. Sc S. lit. 

(ft) 3 T. R. 480. («) is East, 3ij. 

(c) t If. St S. tilt. 
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fined construction of the doctrine of occupation in a case 
of this nature, considering the anxiety of the legislature to 
protect property of this description, and the encouragement 
which ought to be extended to mining adventurers, whose 
interests must be materially affected by holding such pro¬ 
perty rateable. 

Adam, contrd, was stopt by the Court. 

Abbott, C. J.—Though there may be some degree of 
refinement in holding that a person deriving considerable 
profit from land, who is not an inhabitant, is liable to pay 
the burthens of the parish; yet, I think, considering that 
the mode in which such profit is collected, tends to increase 
the burthens, by bringing a number of labourers and artifi¬ 
cers into the parish, there seems to be no hardship in the 
principle. I confess 1 am unable to distinguish the present 
case from Rote/s v. Gells and Rex v. The Baptist Mill Com¬ 
pany, and L think we ought to decide this case according to 
the opinion pronounced by the Court in those cases. Not¬ 
withstanding what has bceu urged in this case, 1 cannot 
distinguish the rate of interest which the adventurer has 
acquired in the mines under a grant or licence like the pre¬ 
sent, from that which he has when he works under a custom 
prevailing in a particular district, such, as existed in those 
two cases. # 1 think this case is distinguishable from Rex 
v. The Bari of Pomfret in two particulars. In that case 
the owner of the mines had made an absolute lease of all 
the mines, together with certain mills and other premises 
therein described; the possession therefore passed by the 
lease to the lessees absolutely. Whereas here the posses¬ 
sion of the adventurer is only of that part of the mine 
which he has worked. The other distinction is, that in 
this case the reservation or render is of a part of the native 
minerals in a dressed state, as in the case of Hotels v. Gells; 
and not a part of a different subject, as was the case in 
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Rex v. The Earl of Pamfret, where the render was not of 
the native mineral, but a render of something in an altered 
state, having first undergone the process of smelting. In 
these two particulars this case is distinguishable from Rex 
v. The Earl of Pomfret. Acting upon the authority of 
Row/s v. Gells and Rex v. The Baptist Mill Company, I 
think Mr. Curly on is liable to be rated in respect of these 
dues. In so deciding this case, I feel the less reluctance; 
for if this be not the subject of a poor’s rate, Mr. Car/yon, 
when an attempt is made to levy the rate upon him, may 
bring an action against the persons who enter to levy, anil 
have the question settled in a different form from the pre¬ 
sent, if he is dissatisfied with this decision. 

Bay ley, J. —Wo ought to layout of the question the 
fact, that in this particular rase the mine is a failing mine; 
for, whether failing or not, the property, which is the sub¬ 
ject of the present rate, is a beneficial and useful property 
to the person upon whom the rate is made. In Hex v. Par¬ 
rott (a), which was the case of a coal mine, it was decided, 
that whether the mine was thriving or not, if it were the 
subject of a rate, it must still be rated. But the short 
ground upon which my opinion is founded, is, that this 
case comes within the principle laid down in Rok/s v. Ge/ls, 
Rex v. The Baptist Mill Company, and Iter v. St. j4gnes, 
ajjd is distinguishable from Rex v. The Earl of Pomfret 
and Rex v. 'The Bishop of Rochester. In the former cases 
the Court acted upon the principle, that the persons on 
whom the rate was to be imposed, were to be considered 
as the occupiers of the land; and, in respect of the occu¬ 
pation of thg land, had derived a beneficial profit; but, in 
the latter cases, the Court came to a different conclusion, 
bccausq the party had completely divested himself of the 
possession; and therefore he ought not to be held rateable. 


(«) 5 T. It. 596. 
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Here the party has not divested himself of the possession. 1822. 

The case of Roads v. Gells first decided that the person 

first entitled to the lead was liable to be rated; and die 

only way in which it is attempted to distinguish that case Inhabitants 

from tliis, is, that there the person first taking the lead was St austnll. 

the assignee of the lord of the manor, and not himself. 

That makes no distinction; for if the lord would not be 
liable, the assignee would not be liable. The only way of 
making him rateable is by considering him to a certain ex¬ 
tent as the occupier of the land. That case was followed 
by Rex v. St. Agnes, and Rex v. The Baptist Mill Com¬ 
pany. When those cases came before the Court, they were 
fully considered with reference to the language of the stat. 

43 JEliz. c. 2. The Court were anxious to see whether 
each particular case fell within the words of that act. 

Then upon what principle was it that they laid down 
the rule, that the lord who receives an aliquot part of 
the produce of the mine, is rateable ? Why it was upon 
this, that the lord must be considered as occupying the 
land by the hands of the adventurers ; and that it was pos¬ 
sessed by him when he had his share of the produce, after 
satisfying the adventurers for their labor and risk; and 
that though the adventurers were to work and to have the 
sole and exclusive privilege of working, yet as they were 
to work and raise for his benefit part of the produce 
of the mine, he was, by their hands and by their labour, t«j 
a certain extent a joint occupier of the laud . That was the 
principle upon which those decisions were founded. 1 
agree that the reason given for such a decision is to a 
certain degree refined; but that was the reason. Such 
was the principle of Rotrts v. Cells, and the .other cases 
mentioned. But when the cases of Rex v. The Bishop of 
Rochester and Rex v. The Earl of Pomfret came befeye the 
Court, they said that those cases were distinguishable, be¬ 
cause there the lord had entirely let the mines; and whe¬ 
ther they were worked or not, still he was out of pos- 
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session, and therefore could not be considered as the oc-, 
cupier, and the working by the adventurers was not a 
working for him and them jointly, but exclusively for them¬ 
selves. Whether they worked or not, the legal posses¬ 
sion was in the miners. In the latter case the miners paid 
a money rent, and therefore the relation of landlord and 
tenant subsisted between the parties to alt intents and pur¬ 
poses. In the present case there is this difference, that 
the adventurers entitled under this instrument have not the 
entire occupation. They have the exclusive right of work" 
ing th£ mine; but that does not give them the entire and 
exclusive occupation. Upon the grounds, therefore, that 
this instrument does not profess to convey the minerals 
until they are worked; that it does not contain proper 
words of demise, but merely grants these persons, at most, 
the privilege of digging and sinking adits, not for their sole 
benefit, but upon the terms that they shall leave upon the 
grass, for the benefit of the lord, a portion, in a certain 
improved state, of what they shall get from the mine, it 
seems to me that the case ranges itself within the principle 
established by Row/s v. Cells and Rex v. The Baptist Mill 
Company; and that Mr. Carlyon must, by the hands of 
these adventurers, be considered to a certain extent as the 
occupier of the land; ami if so, he is clearly rateable. 


IIoi.roy n, J. (who had only heard part of the argu¬ 
ment) said,—That as far as he had heard the case, it dourly 
fell within the range of Ron'ls v. Cells, anti the cases subse¬ 
quently decided, following up the principle there laid down. 

4 

Best, J 1 . concurred with the rest of the Court. 


Order of Sessions quashed. 
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Eames v. Williams. 

May 9. 

CAMPBELL had obtained a rule to shew cause, why pi^imiff^ued 

the proceedings in this action should not be set aside, on thifssrrey * n 

the ground that the debt was under 40s., and therefore. County Court 
° for a debt con- 

beneath the dignity of this Court. tmctcd in Mid¬ 

dlesex, and hav¬ 
ing failed for 

Chitty shewed cause on an affidavit, stating, that the debt ^tioj there* 

was contracted in Middlesex, not within the jurisdiction of proceeded in 
__ _ _ a _ _ and 

any Court of Requests ; that the defendant resided m though the 

Surrey, where the plaintiff had endeavoured to sue him in dcr lorfth””" 

the County Court, and had failed because of the want of Cj*"* 

jurisdiction in that Court. the proceed¬ 

ings, the debt 
not being re- 

Per Curiam. —This is an improper application, and the coverableelse- 
rule must be discharged with costs. The smallness of the 
sum is no reason why the plaintiff is to lose his debt, if it 
cannot be recovered elsewhere (a). 

Rule discharged, with costs. 


(«) Vide Tuhb v. I food ward, 6 T. R. 175. S. P. 


&A1TSKILL r. GrEATIIEAD. 


Thursday, 
May 9 . 


Assumpsit on a bill 


of exchange for G2/. 2s., with 1,ea » to a dc- 

, duration upon 

the common counts, for goods sold and delivered. Pleas, a bill of ex- 

1. Non Assumpsit. 2. As to the counts upon the bill of po^nfs^for 111 

exchange, a special plea, that part of the consideration of 

of the consi¬ 
deration of the hill was spirituous liquors sold at different timer* in quantities less in 
value than 80s.; and a. That plaintiff and defendant had accounted together, and. that the 
latter had given the former a bill of exchange for the amount of the goods mentioned in 
the common counts, which bill is still outstanding and unsatisfied; are issuable pleas, and 
cannot be treated as nullities, entitling plaintiff to sign judgineut os for want of a plea. 

A A 2 
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mM bill was spirituous liquors sold and delivered at different 
times, in quantities less than 20s. at a time, and therefore, 
that the bill was void by force of the stat. 24 Geo. 2. c. 40. 
s. 12; and 3. As to all the common counts, a plea, that the 
defendant had accounted with the plaintiff for the goods 
sold and delivered in those counts mentioned, and had given 
plaintiff a bill of exchange for 62/. 2s., being the amount 
thereof, which bill was still outstanding and unpaid, and 
which defendant was still liable to pay. 

Tunton now moved for leave to sign judgment as for 
want of a plea, contending, that these were evidently sham 
pleas for delay, and might be treated as nullities. Supposing 
the second plea to be true, the matter pleaded would not 
invalidate the bill. He cited Spencer v. Smith (a). 

Bayley.J. (the only Judge in Court).—These pleas may 
be tried by the country ; you must therefore reply and go 
to trial. The Common Pleas have held, in Scott v. Gill- 
more (6), that a bill of exchange, part of the consideration 
of which is spirituous liquors sold in less quantities than of 
20s. value, is totally void , though part of the consideration 
was money lent. 

Rule refused (o). 


(a) 3 Campb. 9. 
(&) 3 Taunt. 286. 


(c) Vide 1 Sclw. JT. P. 61. Peake, 
N. P. C. 180; and Buntyeat v. IJutch - 
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1822 . 


Friday, 
May 10. 


Amory v. Brodrick. 


.Declaration in covenant on an indenture between Defendant, by 

defendant of the first part, Philip Rawlings of the second ijgnedabond' 

part, and plaintiff of the third part, by which defendant as- cxicutedTo 

signed to plaintiff his interest in'a certain bond in the penal the former by 
, , , ,. r , _ J. R., and co- 

sum of 8000/., executed to him by Joshua Rowe , and de- venanted that 

fondant covenanted that he would avow, justify, and main- 

tain, ratify and confirm, all actions, &c. on the said bond “P.* 1 c °P firra 
.... . all actions 

which plaintiff might bring, without releasing the same; that brooghton the 

the said bond was good and valid, and that defendant would tifl; without " 

do all acts to support the same. Breach first, that plaintiff same^fjecla- 

on the 12th of May, 1821, to wit, at London, &c. com- ration on this 

, . covenant aver- 

ineuced an action in the Kings Bench against said Joshua red,thatplain- 

Ronc on the bond, nevertheless, defendant, not regarding aif action"™* 

his covenant, did not, nor would (although he was after- R 

wards, to wit, on the day and year last aforesaid, requested hut that in 
, ... ... .. breach of co- 

bv plaintiff so to do) avow, justify, and maintain, ratify or venant de- 

confirm said action so commenced, but on the contrary no^nmintatn, 

thereof, on 6th March, 1821, at London aforesaid, &c. ratify, and 

• . confirm said 

released Joshua Rowe from all actions, suits, buls, bonds, &c. action, “ al- 

wliereby plaintiff was hindered from proceeding m his action, ^terwanl^To 

had sustained the costs thereof, and also costs and expences wit j °” tl>e . tla y 

r and year afore¬ 

in endeavouring by rule of Court to set aside the said r$* suiii.requested,” 

lease. Breach second, that the bond assigned to plaintiff trary*thcre" 0n * 

was not good and valid. Demurrer to first breach, that ^ r^ d a c s c e d 

although it appears by that breach that defendant was, on a J - R - from 1111 

particular day mentioned, requested by plaintiff to avow, whereby plain- 

justify, and maintain. See. the action so commenced, yet dfredln hi* 

plaintiff has not alleged or stated in such breach any place 

or venue where plaintiff requested defendant so to do ; and thereof, and 

' * also of the rule 

of Court tc set 

aside the release. On demurrer to this breach -Held, 1. That it was not necessary to 
allege a venue to the request stated in the declaration, the request itself being unneces¬ 
sary ; and 2. That the allegation of special damage, if objectionable, ought to have been 
demurred to specially, and could mu be taken advantage of upon general demurrer to 
the breach assigned. 
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1823. 

Amory 

r. 

Brodrick. 


that the breach is in other respects insufficient. Defendant 
took issue on the second breach, and concluded to the 
country. Joinder in demurrer to the first breach. 


Gaselee, in support of the demurrer, contended, first, that 
the breach first assigned was insufficient for not stating a 
venue , where the plaintiff requested defendant to maintain 
the action commenced by the plaintiff on the bond; and, 
second, that the plaintiff had in his declaration claimed, by 
way of damages, more than was recoverable in this action, 
namely, the costs of the action upon the bond, and the 
costs of endeavouring to set aside the release. As to the 
first point, he cited Harris v. Mantle (a), Lowe v. Kirby (A), 
and Bach v. Owen (r), and as to the second, Sutton v. John¬ 
son {d). 


Chitty , contrd, was stopt by the Court. 

Abbott, C. J.—I think the first special cause of de¬ 
murrer, namely, the want of an allegation of venue to the 
request, is not supportable. In this case, the plaintiff was 
not at all bound to allege a request. The object of the 
request is to oblige the defendant to do something which he 
was bound to do without request. A plaintiff need not 
allege a request where the object of the request is only to 
desire the defendant to do an act which he cannot forbear or 
abstain from doiug without violating his duty. All that 
part of this declaration which contains the averment of a 
request, that the defendant would maintain the action, is 
perfectly unnecessary. The breach is well assigned by the 
allegation, that the defendant had in fact released Rowe 
from all actions. That must mean to include the action 
which the plaintiff brought upon the bond in question. Ah 
to the second ground of demurrer, namely, that which ic- 

(«) 3 T. R. 30?. (t) .'■» T. It. 

(6) Kir W. Jones ,!)(.. (</) 1 T. It. -U'.i. 
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lates to the allegation of special damage, by reason of the 
expence incurred in bringing the action and in applying for 
a rule of Court, I think the defendant cannot avail himself 
of it, supposing the allegation of such special damage to be 
objectionable. If the plaintiff cannot by law recover the 
special damage alleged, in this action, or if he has claimed 
too much, it seems to me, that instead of demurring to the 
whole declaration, which the defendant has here done, he 
should have demurred specially to that part in which the 
special damage is improperly claimed. The case of Jaques 
v. Cesar (a), is an authority to shew, that if tlj,e plaintiff 
recover more damages than he is entitled to, it will not be 
error on the record. But as this has not been specially de¬ 
murred to, we can take no notice of it, die plaintiff having 
assigned a breach upon which he may maintain this action. 

Bay ley, J.—The second point is not arguable. In 
addition to the case in Saunders, 1 think the case of Dttffield 
v. Scott (b) is perfectly applicable to this case. That was 
an action of debt on bond. The defendant pleaded, that it 
was a bond conditioned for the performance of covenants 
which were to indemnify the obligee from alimony and 
debts incurred by his wife after their separation, and that 
defendant had performed the covenants. The plaintiff re¬ 
plied, that a judgment was recovered against the obligee by a 
creditor of his wife, and that he paid debt and costs, of ichich 
defendant had notice. Upon demurrer, the defendant %as 
held liable for the debt as well as the costs paid by the 
plaintiff, the covenant to indemnify being general, and 
judgment was given for the plaintiff'. The only difference 

between that case and this is, that there the defendant had 

. • 

had notice of the proceedings. Here this is not averred in 
the declaration, but that makes no difference in point of law, 
because the breach here will apply to the one as well as to 


1822. 

Amoky 

v. 

Bkodrick. 


(a) SSauud. 101. 


J T. K. 571. 
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the other cause of action, and if the breach is good to any 
part of the covenant, the action will lie, as the allegation of 
special damage if improper, may be rejected as superfluous. 
I have no doubt, that many similar cases have occurred 
where no one has been ingenious enough to raise an objec¬ 
tion, on the ground, that the plaintiff has demanded too 
much. As to die first ground of demurrer, I am clearly 
of opinion, that the breach is well assigned. The defendant 
covenants that he will avow, justify, maintain, and support 
any action that may be brought. The plaintiff says, “ you 
have not,avowed, justified, maintained, and supported one 
action that I have brought, for you have disabled yourself 
from so doing, by executing a release to lloree.” The 
substantial part of the breach is, that the defendant had 
disabled himself from keeping his covenant, and that is a 
good breach to maintain the action. 

Holkoyi>, J.—1 think the objection first taken, that 
there is not a sufficient breach assigned^ is mot laitafohhj:. 
Here the party covenants to do a particular thing, and the 
breach assigned is, that he has done an act wh'creUy he has 
rendered himself incapable of doing that tiling. That is a 
good breach. By executing a release he has disabled him¬ 
self from avowing the action brought by the plaintiff, which 
he had covenanted to do. That is the effect of the cove¬ 
nant, taking the whole of it together. That being so, I 
think, the allegation of a venu£ to the request, is not neces¬ 
sary, inasmuch as the request itself' is unnecessary. If the 
defendant had taken issue on the fact of the request, by 
pleading that there had been no request, 1 am of opinion, 
that such a plea, to the breach assigned, as it is here, would 
in law be a bad plea. Then, as to the second question, it 
appears to me, that the form of the demurrer shews that the 
objection taken is not maintainable. It is pleaded to the 
breach first assigned in the declaration, that “ the matters 
thereiu contained in manner and form as the same are stated 
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and set forth, are not sufficient in law for the plaintiff to 
have or maintain his aforesaid action thereof against the 
defendant.” Now, if the breach in point of law is a good 
breach, the allegation of further damage specially, does not 
render that a bad breach, for which, in point of law, an 
action will be maintainable. The action is clearly main¬ 
tainable for the breach of the covenant, and if the Court 
can give judgment they are bound to give judgment accord¬ 
ingly, though the party may not be entitled to maintain his 
action to the extent of recovering those particular damages 
which he has alleged in his declaration. The Court will 
give him judgment for what he is in law entitled to recover. 
The plaintiff must take care not to enter his verdict iu such 
a way, as would shew that he had recovered such special 
damage as he was not entitled to recover, for it might be 
matter of error, unless the Court in which the writ of error 
is brought, should give him only such damages as he was 
entitled to recover. But supposing the objection is avail¬ 
able by way of demurrer, I think such a demurrer should 
be confined only to that part of the declaration averring da¬ 
mages, which the plaintiff, it is supposed, is not entitled to 
recover. In this case the demurrer is generally to the 
breach of covenant assigned, and not specially to that part 
of the declaration which avers special damage. 

Best, J. concurred with the rest of the Court. 

Judgment for the plaintiff on demurrer (a). 

(a) Vide Com. Dig. tit. Pleader, c. 28. Lord v. Houston, 11 East, 62. 
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Friday, 
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Court will not 
open an award 
on a suggestion 
that the arbi¬ 
trator is mis¬ 
taken in his 
law, facts as 
well as law 
having been 
referred to 
him, and his 
award being 
silent as to the 
grounds of his 
decision. 


Bouttilier v. Thick. 

This was an action on a bill of exchange. At the trial 
of the cause, all matters in difference were referred, h y 
order of Nisi Prius, to the arbitration of a barrister, who 
was to decide upon the law as well as the facts of the case. 
Having made his award generally, 

Coplg/, S. G. now moved to set it aside, on the ground, 
that the arbitrator had decided the question contrary to law. 
He admitted that the question of law had been fairly raised 
before the arbitrator, and he had decided it, and his award 


was silent as to the grounds of his decision; but still he 
submitted, that, if the arbitrator was clearly wrong in his 
Jaw, the award ought to be opened. 


Per Curiam .—The arbitrator is not bound to state the 
grounds of his decision. Where matters of law and of fact 
are referred to an arbitrator, his award his final and con¬ 
clusive. If he is silent as to his law, we cannot interfere, 
though he be wrong. This has been decided by Chace v. 
Forbes {a). We have nothing before us to authorise us iu 
saying that the arbitrator is wrong in point of law; and 
therefore we cannot disturb his decision. 

Rule refused. 


(a) 13 East, 337. 



EASTER TERM, THIRD GEO. IV. 


337 

1822. 


Doe, on the several Demises of A. P. Driver and 
Others v. Bowling. 


Friday, 
May 10 . 


Ejectment for certain messuages and premises, si- Testator po»- 
luate at Croydon, in the county of Surrey, and verdict for and personal 
the plaintiff at the Spring Assizes for that county, in 1821, vlse^the’for!" 
subject to the opinion of the Court on the following case:— three* daugh 

tors in sepa- 

James Harris being seised in fee of the premises, sought c?fie portions^ 

to be recovered in this ejectment, and also of other free- be 

hold estates, by his will, bearing date 25th October , 1796', and di- 
. , ,, . ,. i, , . . . . . v«led between 

(after directing his executors to sell his stock in trade, and them, share 

giving his wife for life the use of such articles of his fumi- aUkefaaaoon 

ture as she might choose, and afterwards to his daughters) 

devised all his freehold estates to his wife Sarah for life, the age of 

and, at her decease, he devised the same estates to his three the 'interest 


daughters Elizabeth, Ann, and Sarah, as follows:—To Eli- **. e yPldied 

zabeth he gave two houses in High Street, Croydon, and an townee, and 

estate at IVarlington to her and her heirs for ever; to Ann during mino. 

he gave in like manner four houses in Church Street, Croy - tfoTi-eaf pro- 

don , and a house and shop at Merstham; and to Sarah he petty so de¬ 
vised, he di¬ 
rects, “ In 

case cither of my three daughters E., A., or S., - shall die before twenty-two, or die single 
or before marriage, the portion of the deceased shall be equally divided between the 
survivors, sllhre and share alike, Of their heirs; also, in case two«pf my daughters die 
without, lieirs, then the whole devolves to the surviving one and her heirs, in case no hus¬ 
band is tiring, if so, they enjoy the property during life only , anil ufterwards her or their 
fortune goes to the heir or heirs of their sister, as heirs at law. I also make this reserve, 
in case all my three daughters should die without heirs and leave no husband living, or 
at the decease of the said husband or husbands, should it happen such then exist, I 
give out of the before-mentioned estates tool, each, to IF. A., 11. A-, and K.A., .vc. Also 
J give in such case, only as abore, tool, to S’. G., and 201. to J. G., Ace.; ami if this should 
so happen when those legacies are so paid, I leave anj give all residue of my estates that 
remains to be solcl and equally divided, share and share alike, amongst mv three brothers 
J., ft’., and G. U., and sister S’. Ii., or their heirs, share and share alike.” Testator’s 
daughter E. died unmarried before twenty-two; the daughter A. married tiie defendant 
after twenty-two, and died without issue ; ami the daughter V. al-o married after twenty- 
two, and died leaving issue Held, that under this will this husband ot A. took an estate 
tor life by implication in the estate given to his wife, and also an estate for life in the 
moiety of li., the uuin.uried sister's estate ; and that the residuary clause and gilts over 
did not control the previous directions with respect to the daughters’husbands. 
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gave also in like manner three houses in Coney Lane, near 
Croydon Common, a house and shop at North End, Croy¬ 
don, and two tenements at Broad Green, near Croydon, 
and also a mortgage on a copyhold tenement situate at 
Wickham, in Kent. After other directions as to his per¬ 
sonal property (which, after directing the sale thereof, he 
gave to his three daughters, share and share alike, on their 
attaining the age of twenty-two years) was the following 
clause, upon which the question- arose :— u And' in case 
either of my three daughters Elizabeth■, Jinn, or Sarah, 
shall diejbefore they arrive to the age of twenty-two years, 
or die single or before marriage, the said deceased’s portion 
shall be equally divided between the two surviving sisters, 
share and share alike, or their heirs. Also, in case two of 
my daughters die without heirs, then the whole devolves to 
the surviving one and her heirs, in case no husband is living, 
if so, they to enjoy the property during Hfe only, and after¬ 
wards her or their fortune goes to the heir or heirs of their 
sister as heirs at law’. I also make this reserve in case 
all my three daughters should die without heirs, and leave 
no husband living, or at the decease of the said husband or 
husbands, should it happen such then exist, at their decease 
I give out of the before-mentioned estates 100/. each, to 
William Alhcen, Richard Allwen, and Elizabeth Allwen, 
sons and daughters of William Alhcen of Chcsham, in the 
county of Surrey, yeoman. Also,i« such case, only as above, 

I g»ve 100/. to Susannah Glover, and 20/. to Jane Glover, 
daughter of Nathaniel Glover, of Waldingham, in the county 
of Surrey, yeoman; and if this should so happen wheu 
those legacies are so paid, I leave and give all residue of 
my estates that remains to be sold and equally divided, share 
and share, amongst my three brothers Joseph, Edward, and 
George Harris, and sister Sarah Barnett, or their heirs, 
share ana share alike.” 


On the 22d January, 1709, the testator died seised, and 
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without having: revoked . his will, leaving his wife and his 
three daughters him'surviving. In the month of September, 
1802, .thedaughter "Elizabeth' died unmarried, and under the 
age of twenty-two- years. On -the 20th June, 1807, his 
daughter jinn • married the defendant, and, after attaining 
die age of twenty-two years, died-.in the month of May, 
1808, without issue. On the 29th August, 1809, the daugh¬ 
ter Sarah married Abraham Purshouse Driver, one of the 
lessors of the plaintiffs, and on the 26th April, 1819, died, 
leaving issue by her said husband her surviving. In Sep¬ 
tember, 1820, the testator's widow died. The present eject¬ 
ment was brought to recover possession of a moiety of the 
share of the testator's estate, left by him to his eldest 
daughter Elizabeth, who died under the age of twenty-two 
in the life-time of her sister Ann, the defendant’s wife. 
The question stated in the margin of the case for the opi¬ 
nion of the Court was, whether, under the terms of the devise 
to the three daughters of the testator, and the events stated 
in the case, the defendant was on the 1st January, 1821, 
(the day of the demise laid in the declaration) entitled for 
his life to a moiety, or some proportion of the share of 
the daughter Elizabeth? If the Court should be of opi¬ 
nion that he was so entitled, the verdict to be entered for 
the defendant; but if otherwise, the verdict to stand. 

Platt argued the case for the plaintiff, and Chitty for 
the defendant. 

It was admitted on the part of the plaintiff, that the de¬ 
fendant was entitled to enjoy for life that part of the testa¬ 
tor's property which was specifically bequeathed to Ann, 
whom the defendant married ; but it was contended that he 
was entitled to no portion of that which lapsed upon the 
death of Elizabeth, because that property was'expressly 
given to tlie latter and her heirs for ever, which devise ope¬ 
rated as a complete disposition of the property, and con- 
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sequently could not be controlcd by any subsequent part 
of the will. To support this construction reliance was 
placed upon the residuary clause, which it was contended 
had reference only to the division of the testator’s personal 
property, and did not comprehend the real property. The 
words portion and fortune, in that part of the will which 
respected the husbands, were also relied upon as indicating 
that the testator had nothing but his personal property in 
contemplation, and that at most that clause could only be 
construed to give the defendant a share in Elizabeth's per¬ 
sonal property. On the other hand it was insisted, that as 
the daughter Elizabeth had died in the life-time of her sister 
Ann, the latter immediately became entitled to the moiety 
of the share of her deceased sister, in addition to the share 
given originally to herself, and that the defendant himself, 
upon the death of Ann, his wife, had a life interest, if not 
expressly by the will, at least by implication, in all that to 
which she was at the time of her death entitled. This con¬ 
struction, it was contended, was borne out by the whole 
scope of the will, and more particularly by the clause re¬ 
lating to the husbands, which implied that the heirs of the 
daughters could not take until the death of their respective 
husbands. The authorities cited were G Cru. Dig. 181. 
Cro. Jac. 73. 1 Vent. 22. and Co. Lilt. 29 a. 


Abbott, C. J.—There is considerable obscurity and 
confusion in the language of this will, but upon* the whole, 
I am of opinion, that the residuary clause applies, and all 
the gifts over, apply equally, to the real and to the personal 
property that the testator gives by his will to his daughter 
Elizabeth, and arc not confined, as the plaintiff contends, 
to the personal properly only, which she. is to take under 
the will. Upon reading the whole will, it appears that the 
primary intention of the testator, after providing for his 
wife for life, was, that all his property real and personal 
should be equally divided among his three daughteis, and in 
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such a manner as that their issue, if they had any, should in- 1822. 
herit the share of their mother. With a view of effecting 
that which I consider was the purpose he had in view, v. 

namely, an equal division of property, he has not left his real Bowunc 
estate to go to his daughters as tenants in common, which 
would be inconvenient in many respects, and he gives a 
certain specific portion of his real estate to each. 1 should 
infer from the whole of the will that he considered the por¬ 
tion given to each, to be a gift to the others in case of the 
death of cither before attaining the age of twenty-two. 

Then after having given to each of them certain portions of 
his real estate specifically described, he gives to them all 
liis personalty, subject to that which was given to his wife. 

He says, “ and also after my decease, and all my just debts 
are fully paid, and my business and stock in trade disposed 
of, the surplus remaining and book debts, with all my ready 
money and monies in the public funds, and money upon 
bond or bonds and mortgage, and otherwise, whomsoever, 
wheresoever and whatsoever, 1 give equally, share and share 
alike, to be divided amongst my three daughters Elizabeth, 

Ann , and Sarah, to be paid then) severally when they arrive 
to the age of twenty-two years their equal shares, and not 
before.” In the mean time, the interest of their share is to 
be applied to their board and education. Then comes the 
provision in case of the death of the daughters. In the first 
place ho says, u In case of either of my three daughters 
Elizabeth, Jinn, or Sarah, shall die before they arrive to^he 
age of twenty-two years, or die single, or before marriage, 
the deceased's portion shall be equally divided between the 
two surviving sisters, share and share alike, or their heirs.” 

When we come to the concluding part of the will, it is ma¬ 
nifest that the word portion is not confined to the personal 
estate, but applies also to the portion of the real estate 
given to the daughters. Then he goes on, “And also in case 
two of my daughters die without heirs, then the whole de¬ 
volves to the survivor ami her heirs, in case no husband is 
living: if so, they enjoy the property duriug lite only, and 
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afterwards her or their fortune goes to the heir of 
heirs of their sister, as heirs at law.” That is in case two 
die, or one of two dies leaving a husband, then the property 
is not to go to the survivor or survivors, or to the heirs of 
the survivor until the death of the husband. Then he goes 
on , u I also make this reserve in case all my three daughters 
should die without heirs and leave no husband living, or 
at the decease of the said husband living, or at the decease 
of the said husband or husbands, should it happen, such 
then exist, at their decease, I give out of the before-men¬ 
tioned estates, 100/. each to W. A., JR. A., and E. A., sons 
and daughters of W. A., of C., in the county of S ., yeo¬ 
man. Also I give, in case such only as above, 1001. to S. G., 
and 20/. to J. G. daughter of N. G., of IV., in the county 
of S„ yeoman, and if this should so happen, when those 
legacies are so paid, I leave and give all residue of my 
estates that remains to be sold, and equally divided, share 
and share, amongst my tiiree brothers J., E., and G. II., and 
sister <S. B., or their heirs, share and share alike.” The word 
estates here is large enough to comprehend, and is properly 
applicable to real property, and the direction that the re¬ 
sidue shall be sold, is a direction certainly more justly ap¬ 
plicable to real than personal property. I do not mean that 
personal property may not often be sold under the directions 
of a will, but it is more usual to direct real estates to be 
sold. Then that clause which is introduced with respect to 
the husbands, is quite consistent with that which/ I conceive, 
was the primary intention of the testator, namely, that each 
daughter should take a third of his real estates, and that 
their husbands should enjoy the share during life. And it 
is not a very uncommon thing for the father of daughters to 
make a provision that in case of their death without issue, 
which sometimes happens, the husband shall enjoy the share 
given to’her as her fortune. That is by no means unusual 
or improper, for by this means a young woman has a better 
prospect of making a provident marriage, when the hus¬ 
band knows, that whatever misfortune may happen, or whe- 
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ther his wife dies without children, the estate shall remain in 
him, than when he knows that in case of death he shall not 
only lose his wife, but all benefit of the estate enjoyed with 
her. Now, as I consider, that the residuary clause is appli¬ 
cable to the real as well as the personal property, it seems 
to me, that though in each case the real property goes to 
the heir at law of the daughter first dying, yet, inasmuch as 
by the will the heir is not to take until the husband dies, it 
arises by necessary implication, that the husband must take 
during his own life the beneficial interest in that property 
which his wife has, or which she would be entitled to have 
by the death of her sister. For these reasons, it appears to 
me, that the defendant is entitled to judgment. 
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Bay ley, J. —If the clause of this will, “ In case either 
of my three daughters shall die before twenty-two, or die 
single or before marriage, the portion of the deceased shall be 
equally divided between the two survivors or their heirs, and 
also in case two of my daughters die without heirs, then the 
whole devolves to the surviving one and her heirs in case no 
husband is living, if so, they enjoy their property during life 
only,” extends to the real estate, then, I think, there is no 
doubt that this husband is entitled to an estate for life by 
implication. Looking to the whole of this will, I have 
no difficulty in saying, that this clause does extend to 
the real estate, and, therefore, that the defendant takes an 
estate for life a in the premises devised in the first instanoe 
to his wife, and also an estate for life in a moiety of the 
premises devised to Elizabeth his wife’s sister. 1 think the 
residuary clause will apply equally to freehold as well as 
personal property, and, therefore, no argument can be de¬ 
rived from that clause in favour of the construction con¬ 
tended for on the part of the plaintiff. 


IIolroyd, J., and Best, J. concurred. 

Postea to the defendant. 


VOL. i. 
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Smith v. Pritchard. 


« y i 4 i.*■*"* *** IMLaRRYAT, on a former day, obtained a rule to shew 

the memorial cause why the warrant of attorney given in this case for 
of any deed, , , b , . , . , 

or other in- securing the payment of an annuity, and the judgment and 

EE?,** all proceedings thereon, should not be set aside, on the 

payment of an ground that the memorial required by stat. 53 Geo. 3. c. 141. 

annuity, must , * . . . 

contain the s. 2. did not contain a sufficient description of the place 

aud C plMeof of abode of the subscribing witness to the warrant of 

the* witnesses - attorne y* The description of the subscribing witness given 

in tlie memorial was " Charles Rilot, clerk to William 


therefore 
where die sub¬ 
scribing wit¬ 
ness to a war¬ 
rant of attor¬ 
ney, given to 
secure an an¬ 
nuity, was de¬ 
scribed in the 
memorial as 
“ C. R. clerk 
to W. A. of 
(it. M. St. in 
the county of 
M:'~ Held, 
that the me¬ 
morial in this 
respect was 
not a compli¬ 
ance with the 

the' warrant of leaving a blank for the remainder of the description of the 
*et°adde WM subscribing witnesses; but as the enacting clause contains 
no requisition of this sort, it ought not to be controled 
Nothing can be more certain than the 


Ager, Great Marlborough Street, in the county of Middle¬ 
sex, gentleman.” 

Denman , C. S. now shewed against the rule. The de¬ 
scription of the subscribing witness here, is given with more 
certainty than the act of parliament seems to require. The 
statute only requires that the memorial shall contain the 
names of all the parties, and of all the witnesses, to the 
instrument. It says nothing about their addresses or places 
of residence. The form of the memorial given in the act, 
it is true, is " JE. F ., of -,” and “ G. II., of ■ 


by the schedule. 


description given of the subscribing witness in this instance. 
It cannot be understood that the private lodging or dwelling 
of the clerk is to be given, because that may be uncertain. 
He is more likely to be found or heard of at the place 
where he is employed, namely, at the office of a known 
attorney; whereas if his own private address only is given, 
the object of the act, namely, the notoriety of the instru¬ 
ment may be defeated; for it may happen that the witness 
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is living in obscurity and cannot be found. This case is 
distinguishable from Darwin v. Lincoln (o'), decided last 
Term, for there the subscribing witness was merely de¬ 
scribed as “ Peter Dorans, clerk to Mr. Birkeit” without 
saying who Mr. Birkett was, or where he lived. But here 
there is the utmost particularity of description. In Haslope 
v. Thorne (ft) it was held sufficient for the plaintiff's clerk, 
in an affidavit to hold to bail, to state his place of abode to 
be the office where he is employed, though he slept at an¬ 
other place. Here the witness is described as “ Charles 
Rilot, clerk to William Ager, Great Marlborough Street , 
in the county of Middlesex, gentleman.” Cases may hap¬ 
pen in which it is impossible to give the subscribing wit¬ 
ness’s address. Suppose an officer in a marching regiment 
is a subscribing witness, surely, within the spirit and mean¬ 
ing of this act, it would be sufficient to describe him as 
“ _E. F., of his Majesty’s — Regiment of Infantry.” This 
would be a compliance with the statute, though nothing 
could be more uncertain or unsatisfactory as such a descrip¬ 
tion. But here every thing is given that can be required, 
in order to find out the subscribing witness’s address, if it 
becomes necessary, and therefore there can be no reason 
for this application. The affidavit states that the clerk in 
question had resided sixteen years with Mr. Ager, and as 
there is no imputation of fraud in the transaction, there is 
the less reason for giving encouragement to such an re¬ 
jection. 


1822. 

Smith 

r. 

Pritchard. 


Marryat and Carter, contra, relied upon the case of 
Darwin v. Lincoln , where Abbott, C. J. said, “ 1 am of 
opinion that, by using the word * of,’ following* E. F., in the 
53 Geo. 3. c. 141, the legislature evidently intended that the 
place of abode of the witness should be inserted. It is of 
great importance that that should be done; for otherwise 


(«) S Barn. & Aid. 444. 


H B 2 


(6) 1 M. & S. 103. 
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annuity deeds might be executed in tlie presence of wit¬ 
nesses wholly unknown to the party, and he might after¬ 
wards have no means of finding them out for the purpose of 
obtaining their evidence as to what passed at the time of 
execution.” 

Abbott, C. J. —I am sorry that this question has been 
again agitated. I still, however, retain the opinion which I 
expressed in Darwin v. Lincoln. , Taking the whole of the 
2d section of 53 Geo. 3. c. 141. together, I cannot under¬ 
stand it .in any other sense than that the legislature required 
that the place' of dwelling of the witness should be accu¬ 
rately given. It requires that the names of all the witnesses 
shall be given “ in the form, or to the effect following.” 
Then the form given is “ E. F., of,” leaving a place for the 
residence. 1 must understand this as a compulsory requisi¬ 
tion, that the residence and description of the person shall 
be given in the common course of attestation. It must be, 
“ E. F." of such a place where the party actually resides. 
If the witness should have no fixed place of residence, as 
in the case put in argument, there is a provision in the 
same section which will meet that difficulty, because the 
words are, “ in the form, or to the effect following, with 
such alterations thereiu as the nature and circumstances of 
any particular case may reasonably require.” Therefore if 
a ( witness belongs to a marching regiment, it will be suffi¬ 
cient to describe him of such a regiment, on its march to 
such a place. All that is required is, that there shall be 
so much certainty as that the witness, if he is required to 
give evidence, may be found. There may be very good 
reason for Requiring this information. By making the ap¬ 
plication at the place where the subscribing witness really 
resides, you may meet with a perfectly disinterested wit¬ 
ness who will give tlie desired information free from preju¬ 
dice, because he may have no interest in withholding it. 
But if t{ie person who is tlie subscribing witness is the clerk 
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to the attorney who prepares the deeds, the latter may pos¬ 
sibly have an interest in not giving information where his 
clerk is to be found in case of necessity. By giving the 
real address and residence of the witness this may be avoid¬ 
ed. All we shall do is to set aside the warrant of attorney 
and judgment in this case, and the party may bring an action 
on the annuity deed, and then carry the question to a higher 
tribunal if he thinks proper. 


1822. 

Smith 


v. 

Pritchard. 


IJolroyd, J. and Bust, J. concurred. 


Rule absolute. 


Spence and Another v. Jones. 


Fn day . 
May 10. 


D 


KBT against the Marshal of the Marshalsea of this 
Court, for the escape of one Henry White from his cus¬ 
tody, whilst confined in execution. Plea, the General Issue. 


The statute 
49 Geo. 3, 
c. 121. s. IS, 
empowers 

^ commissioners 

At the trial before Abbott, C. J., at the Middlesex Sittings of bankrupt 
after last Michaelmas Term, the plaintiffs had a verdict for ewry° 

166/., subject to the opiuiou of the Court on the following bankrupt be- 

* 1 ® nig in custody 

Case :- • charged in exe- 

tion, at the 
time of his last 

In Trinity Term, 1820, Henry White was committed to [o tf be ,I eMm , in- 
the custody of the defendant in execution on a judgment c .‘ l b - v them *“ 

J J ® the name mail- 

obtained against him by the plaintiffs for 1661. damages and tier as was 

costs, which judgment is still unsatisfied. On the 15th May, pra^tice with 

respect to 
bankrupts in 

custody on mesne process Held, that this being a remedial clause, the words last examim 
nation do not mean the last day of examination, but that the povjcr of the commissioners 
to send for the bankrupt extends to every day on which he is to be examined touching the 
disclosure of his estate and effects. Therefore the Marshal is not liable to an action of 
escape for obeying the warrant of the commissioners in bringing before them a bankrupt 
confined in his custody charged in execution, in order to be examined, on the second day 
of the meeting of the commissioners, though it is not the last day of examination. 
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1821, a commission of bankrupt was issued against White, 
under which he was declared a bankrupt, and the usual ad¬ 
vertisement was inserted in the London Gazette, whereby 
he was required to surrender himself to the commissioners 
named in the commission or the major part of them on the 
2d and 9th of June then next, and on the 7 th July fol¬ 
lowing, at twelve o’clock at noon on each of the said days, 
at Guildhall, London, and make a full discovery and dis¬ 
closure of his estate and effects ; when, and where, the cre¬ 
ditors were to come prepared to prove their debts, and at 
the second sitting to choose assignees, and at the last sitting 
the saicf bankrupt was required to finish his examination, and 
the creditors were to consent to or dissent from the allow¬ 
ance of his certificate. On the 8tli of June the commission¬ 
ers issued their warrant directed to the defendant, requiring 
him to bring the bankrupt before them on the morrow, at 
twelve o’clock at noon, at Guildhall, “ in order to be ex¬ 
amined touching the discovery of his estate and effects, 
according to the directions of the several acts of Parliament 
in that case made and provided.” In compliance with this 
warrant, the defendant on the 9th June brought the bank¬ 
rupt before the commissioners at Guildhall, and whilst he 
was there and before his return into the rules of the King's 
Bench prison, this action was commenced by filing the bill 
against the defendant. The bankrupt did not pass his last 
examination on that day, but after attending the commission¬ 
ers he was carried back to the King's Bench -prison by the 
defendant, and has continued in his custody from that time 
hitherto, except that he was carried before the commission¬ 
ers under similar warrants to that above-mentioned on the 
7th July , which was adjourned, and also on the 28th July, 
11th August , 25th August, and 1st September, when he 
passed his last examination. The question for the opinion 
of the Court is, whether the said Henry While's being out 
of the rules of the King's Bench on the said 9th of June, 
under the circumstances stated in the case, was an escape or 
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not, so as to render the defendant liable to this action. If 
it was, then the verdict to stand ; if not, then a nonsuit to 
be entered. 

Parke, for the plaintiff, contended, that the defendant 
was liable in this action for an escape, inasmuch as the 
commissioners of bankrupts had no authority to send for 
the bankrupt until the last day of his examination, lie 
admitted, that the 4 9 Geo. 3. c. 131. s. 13, was intended 
to remedy the inconvenience experienced in requiring com¬ 
missioners of bankrupt to attend a bankrupt confined in 
prison in execution, for the purpose of taking his examina¬ 
tion, which they were obliged to do under 5 Geo. 2. c. 30 ; 
but he insisted, that the words “ last examination,” in the 
13th section of the former mentioned statute, must mean 
the last day on which the bankrupt is brought up for ex¬ 
amination. This construction was fortified by ss. 5 &, 6 
of 5 Geo. 2. c. 30. Therefore, as the bankrupt in this 
instance was brought up on the 9th of June without any 
authority on the part of the commissioners for that purpose, 
the bankrupt must be considered as having escaped, and, 
consequently, the defendant was liable in this action. 

Campbell, contrd, urged, that as the 49 Geo. 3. c. 121, 
was a remedial statute, it must be construed to remedy all 
the mischiefs recited in the 13th section, upon which this 
question arose. By the 5 Geo. 2. c. 30, the commissioners 
had power to send for the bankrupt as often as they pleased, 
when he was in custody on mesne process only, but when he 
was confined in execution, they were compelled to go to him 
in prison in order to take his examination. T° remedy this 
inconvenience, the 13th section of the former statute enabled 
them to bring up the bankrupt confined in execution “ at 
time of his last examination” to be examined in the same 
manner as was before practised with respect to bankrupts 
in custody on mesne process. The words last examination 
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could not mean the last day of examination, because, if it 
did, all the mischiefs intended by the legislature to be re¬ 
medied would not be remedied, for the commissioners would 
still be obliged to attend the bankrupt twice in prison and 
could only send for him once, namely, on the last day of 
meeting, which was quite contrary to the obvious intention 
of the legislature. Looking to the language of both statutes 
it was quite clear, that the different examinations spoken of, 
were to be considered as parts only of one continuous ex¬ 
amination tending to one object, namely, a full and com¬ 
plete disclosure of the bankrupt’s estate and effects. If 
it were so, there could be no difficulty whatever in deciding 
that the words last examination, did not mean the last day 
of examination, but must apply to the whole of this exami¬ 
nation from first to last. On these grounds, the defendant 
was entitled to judgment of nonsuit. The Court stopt 
him. 


Abbott, C. J. —The question in this case arises upon 
the 49 Geo. 3. c. 121. s. 13, which is a remedial clause. 
It begins by reciting, “ That great inconveniences have 
arisen from the necessity which now exists of the attend¬ 
ance of commissioners of bankrupt in prison to take the 
examinations of bankrupts charged in execution.” From 
this preamble, 1 should expect that the legislature inteuded 
to remedy the whole of the inconveniences therein recited, 

* m i> 

*’ Be it therefore enacted, that every bankrupt being in 
custody at the time of his or her last examination, although 
charged in execution, shall be brought before the commis¬ 
sioners to be examined by them, in the same maimer as is 
now practised with respect to bankrupts in custody on 
mesne process, &c.” It is said that the words last ex¬ 
amination, are to be understood as the last day or last time, 
and that they will not extend to all those days of examina¬ 
tion which may be necessary in order to obtain a full dis¬ 
closure of the bankrupt’s estate and effects. If that is to 
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be the narrowed construction of the words, it is perfectly 
obvious that a very small part of the recited inconveniences 
will be remedied. The rule in construing remedial statutes 
is, that if there are words which will extend to the whole 
mischief intended to be remedied, the Court is not to con¬ 
fine the construction to the smaller part only. What was 
the power which the commissioners had, supposing the 
bankrupt was not in custody in execution ? They might 
bring hitn up as often as they chose. Then, does not this 
act give them the same power whether the bankrupt be in 
custody in execution or not ? 1 think it manifestly does. 

Then, if it does, we must find some meaning for the words 
last examination, and shew that it is not confined to the 
last day of examination. The statute 5 Geo. 2. c. 30, gives 
the commissioners power to bring the bankrupt before them 
as often as they please, if he is only in custody on mesne 
process. We must see then, how the phrase last examina¬ 
tion is there interpreted. We have been referred to sec. 5. 
of that statute, which provides, “ That the bankrupt having 
surrendered, shall, at all seasonable times before the expi¬ 
ration of the forty-two days as shall be allowed him to 
jinish his examination, be at liberty to inspect his books, Sec. 
and to make such extracts and copies as he shall think fit, 
the better to enable him to make a full and true discovery 
and disclosure of his estate and effects .” The object in 
view here is, to enable the bankrupt to make a full disclo¬ 
sure ot his estate and effects, and in order to make him do 
so, he is by this clause exempted front arrest during the 
period allowed him for his examination, that is, the forty- 
two days originally given to him, or for such further time as 
the commissioners shall think necessary to enable him to 
fnish his examination. Then comes sec. 6. which provides, 

“ that in case any bankrupt be in prison or in custody at 
the time of issuing the commission, and is willing to sur¬ 
render and submit to be examined, and can be brought 
before the commissioners for that purpose, the expenses 
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thereof shall be paid out of the bankrupt’s estate; but in 
case he is in execution or cannot be brought before the 
commissioners, then the acting commissioners shall from 
time to time attend the bankrupt in prison or custody, and 
take his discovery as in other cases; and the assignees shall 
have power to appoint one or more persons to attend him 
from time to time and to produce to him his books, papers, 
and writings, in order to prepare his last discovery and ex¬ 
amination” What is meant by his last discovery and ex¬ 
amination ? It seems to me to mean that discovery and 
examination which is, in the result, become final, as being 
a full and true disclosure of his estate and effects. That is 
the true meaning of the words “ last examination.” It 
means an examination which is to lead to a final disclosure, 
and not to be confined to the last day of examination. If 
the latter construction is given to the act, there would be 
great difficulty in putting it in execution. The bankrupt 
would not derive any benefit from this provision, for until 
he is brought before the commissioners it is impossible to 
say what will ultimately turn out to be his last examination. 
On the whole, in order to give effect to this remedial statute, 
we ought to put this construction on the words, and con¬ 
sider it to be that examination from time to time, which is, 
in the result, to make a full disclosure of the bankrupt’s 
estate and effects , and not confine them to the last examina¬ 
tion in point of day. 


Bay ley, J.' —Under the 5 Geo. 2. c. 30. s. 1, the bank¬ 
rupt is to attend the commissioners from time to time to be 
examined upon oath, and make a full disclosure of his estate 
and effects. By sec. 2. there are to be three days of meet¬ 
ing for that purpose, the last to be the forty-second day, 
notice< in writing being given to attend the commissioners. 
Under sec. G. if the bankrupt was in custody in execution, 
the commissioners were from time to time to attend him in 
prison, in order to take such examination and obtain such 
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discovery. They were therefore under the obligation of 
attending him three several times, the third being the forty- 
second day; but they were under no obligation to attend 
him in prison unless he was in execution. If not in ex¬ 
ecution they were at liberty to send for him on the three 
different days appointed for his examination. That being 
the case, the 49 Geo. 3. c. 12J, passed, and the object of 
see. 13. was to remedy the inconvenience which arose from 
the necessity which theretofore existed of the attendance of 
the commissioners on bankrupts in prison in execution. 
They were before required to attend him under $pch cir¬ 
cumstances three different days. Will that inconvenience 
then be remedied, if it is said that the act only meant that 
they should have the power of sending for him on one day , 
but that still they are to attend him in prison on the two 
other days ? If that be so, the statute will not remedy all 
the inconveniences existing. The 49 Geo. 3. is a remedial 
statute, and we are to construe the words of the 13th section 
in such a manner as will remedy the whole of die mischief 
which, on the face of the act, the legislature contemplated. 
There would clearly be no difficulty in that clause if there 
was not some supposed technical meaning applied to the 
words “ last examination.” We arc to consider the whole 
of the examination, from first to last, as constituting separate 
parts of one entire examination. Therefore, what is called 
the last examination, is only a continuation of the first, and, 
consequently*the commissioners have a power of sending 
for the bankrupt as well on the first and second as the third 
day, as each day’s examination is only a part of that exami¬ 
nation which tends to a full disclosure of the bankrupt's 
affairs. 
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IIolroyd, J. and Best, J. concurred. 


Judgment of nonsuit. 
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Saturday, The KlNG V. The INHABITANTS of WlIlTEHAVEN. 

May 6. 

The daughter By an order of two Justices Mary M‘Comtek was re- 
rents, preg- moved irom the township of Whitehaven to the township 
Hkely°to*be**^ Workington, both in the county of Cumberland. Upon 

anriTtherefore * appeal the Sessions quashed the order, subject to the 

actually opinion of the Court upon the following case • 
chargeable by 
35 Geo. S. 

mayberemov- l? au P er > Mary M‘Cor nick, an unmarried woman, 

cd to her birth with child, and thereby chargeable, but who had not ap- 
settlcment in i- < . ° 1 

England, 
though tin- 
emancipated ; 
and the head 
of the family 
does not 
through her 
become 


plied for, or received parochial relief, was "removed from 
Whitehaven to Workington, the place of her birth settle¬ 
ment. The pauper, at the time of her removal, was above 
the age of twenty-one, had gained no settlement for herself, 
was unemancipated, and was living with her father and 
force 6 S by molhcr * as part of lheir family. The father and mother 
were both Irish, and had gained no settlement in England. 
The father had not applied for, or received any relief from 
the removing township for himself, or for any part of his 
family. The father was not examined before the removing 
Magistrates. The question for the opinion of the Court is, 
whether, under the provisions of the 59 Geo. 3. c. J2, ami 
the above circumstances, the pauper was properly removed 
to the place of her birth settlement ? 


Geo. 3. c. 12. 
s. 33, so as to 
render tlic 
whole family 
rcntoveablc to 
Ireland. 


T. Pollock and Armstrong, in support of the order of 
Sessions. The question in this case is, whether an unmar¬ 
ried woman, above the age of twenty-one, unemancipated, 
happening to. be born in this country, her parents being 
Irish, can, by reason of her pregnancy (whereby she herself 
becomes chargeable), in construction of law, render her 
parents chargeable, and thereby make it imperative upon the 
Justices to remove the whole family to Ireland by force of 
the statute 59 Geo. 3. c. 12.? The order of removal is bad 
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on two grounds; first, the Justices have not examined the 
pauper's father, which they are required to do by 59 Geo. 3. 
c. 12. s. 33; and, second, they should have removed the 
pauper and the w'hole of her family to Ireland, they having 
* become chargeable through her means, she being uneman¬ 
cipated, pregnant of a child likely to be born a bastard, and 
having no birth settlement in this country. As to the first 
point, the words of the 33d section of the statute are im¬ 
perative. It declares, that “ it shall be lawful, and the 
Justices arc hereby required” to examine the father; and 
Bay ley, J. in Rex v. Leeds {a) says, “ these are words of 
compulsion on the Magistrates.” By omitting such exa¬ 
mination therefore, and only examining the mother as to 
the birth, the removing Justices have arrived at a wrong 
conclusion, and contrary to the statute. For this there is 
no express authority; but the objection is analogous to the 
cases where the Justices do not take the examinations touch¬ 
ing the pauper’s settlement, or do not join in the adjudica¬ 
tion as to the settlement. Then, secondly, under this sta¬ 
tute the Justices have no discretion to exercise; for if a 
case comes before them where the member of a family, the 
head of which has no legal settlement, but is a native of 
Scotland or of Ireland, becomes chargeable, and he or she 
is unemancipated, it is incumbent on the J ustices to exa¬ 
mine the head of the family, and send him, together with 
his family, to Scotland or Ireland, as the case may be. 
{Bay ley , J.—•‘That is, provided the individual, who becomes 
chargeable, has a right to look to the parent for support at 
that time.] When a young woman remains unemancipated, 
and a part of her father’s family, she is entitled to look to 
him for support; and if she becomes chargeable, then the 
head of the family becomes chargeable within the meaning 
of this act, which declares “ that if any person born iu 
Ireland becomes chargeable, by himself or his family,” lie 


1822 . 


The Kino 


e. 

The 

Inhabitants 
of White¬ 
haven. 


(a) 4 Burn. & Aid. 501. 
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shall be removed. It is stated in the case certainly that 
the pauper had not actually received relief; and the words 
in die act are " actually chargeablebut still by the 
35 Geo. 3. c. 101. s. 6, it is provided that every unmarried 
young woman, pregnant of a child likely to be born a bas¬ 
tard, shall be “ deemed and taken to be a person actually 
chargeable.” It follows from this, diat if the head of a 
family, who is bom in Ireland, becomes chargeable by one 
of his children, he comes within the meaning of 59 Geo. 3, 
ami the whole family may be removed to Ireland. The 
King v, Leeds is an express authority to shew that in all 
cases where an Irishman or his family are become charge¬ 
able, or constructively chargeable, as is contended in this 
case, the whole family are to be removed. Here the head 
of the family has become chargeable through his daughter, 
and as she has gained no legal settlement in this country, 
the whole family is to be removed. The object of the act 
was to prevent an inconvenience which had become preva¬ 
lent, namely, that of an Irish family coming over into this 
country for an occasional purpose, and having children 
bora in this country, entailing burthens upon the parishes 
through which they happened to pass. This is a case 
of that description. The father of the pauper passing 
through Tl'hitehaven twenty years since, happened to have 
an increase in his progeny, and now at a distance of 
twenty years, the inhabitants of Whitehaven are called upon 
to maintain the additional member of the family. As the 
act evidently intended to subject the natives of Scotland and 
Ireland, coming to this country, to the liability of being 
sent back to their native country, if they became chargeable 
in England,, either by themselves, or by any member or 
members of their family, this case falls tvithin the policy 
as well as the letter of the act, and therefore the order of 
Sessions was right. This is not like the case of Hex v. 
Great Clacton (a), because there the pauper’s father being 


(a) 3 Burn. & Aid. 41f. 
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(lead, and his mother having gained a settlement in this 
country by marrying a second husband, the pauper was to 
be considered as having no parent alive, and therefore not 
within 59 Geo . 8. c. 12. There is no doubt upon the con¬ 
struction of the statute 35 Geo. 3. c. 101. s. 6, as to the 
chargeability of the pauper; and the cases of Rex v. Al- 
velcy(a), and Rex v. Tibbenham (b), are authorities upon 
the construction of that act to shew that an unmarried wo¬ 
man, pregnant of a child likely to be born a bastard, is 
actually chargeable. 

Scarlett , contrd, said, the whole argument in (his case 
turned upon what was supposed to be the meaning of this 
act of parliament. The fallacy here was, in applying a 
constructive chargeability of a single individual to the whole 
family. The evident intention of the statute was to make 
the whole family removeable only when the whole be¬ 
came chargeable, and where the parent was not of ability 
to maintain liis children. Now for any thing that appeared 
here, the parent was in a condition to maintain the pauper, 
and it would be a most violent aud cruel construction of the 
statute to make the whole family removeablc to Ireland 
under this statute, because, by another act of parliament 
quite foreign to this, a young woman unmarried, and with 
child, was declared to be actually chargeable. 

Abbott, f. J. — I really do not know how to say that 
the father of the pauper becomes chargeable by a part of 
his family, because this young woman being above the age 
of twenty-one, is by construction of law liable to be re¬ 
moved as a person chargeable. She is made chargeable by 
the provisions of a particular statute. The 6bject of the 
legislature in treating a young woman unmarried aud preg- 
uant, as chargeable is, to prevent the consequences of en- 
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1822. 


The Kmc 


v. 

The 

IMHABITANTS 
sf White¬ 
haven. 


tailing a burthen on the parish in which she happens to be. 
I take it, that the meaning of the statute 59 Geo. 3. is, that 
the whole family shall be removed if the head of the family 
is not of ability to maintain his children, and that they are 
not to be removed absolutely without any regard to that 
circumstance. 


Bayley, J. and Holroyd, J. concurred (a). 

Order affirmed. 


(a) Beit, J. was absent. 


Stitunlny, 
JHay 11. 


Plaintiff hav¬ 
ing agreed, on 
application 
from defend¬ 
ant and one of 
his bail, to stay 
proceedings 
for a month, 
upon payment 
of costs up to 
a certain time, 
and the costs 
were paid (the 
agreement be¬ 
ing without 
any notice to 
tlie sheriff), 
and the action 
not having 
been settled 
at the end of 
the month, the 
sheriff was 
attached; the 
Court refused 
to set aside 
the attach¬ 
ment on the 
application of 
the bail. 


The King r. The Sheriffs of Middlesex, in a 
Cause of Bradley v. Waddell. 

In this case the plaintiff had agreed, on application front 
one of the bail, and the defendant, to stay proceedings for 
a month, on payment of costs up to a certain time. The 
costs were paid, but the whole was done without any notice 
to the Sheriff; and in a month after this arrangement, the 
defendant not having settled the action, the Sheriff was 
attached. 

* Chitty, on a former day, obtained a rule n?si for setting 
aside the attachment, on behalf of the bail, on the ground 
that they, as well as the Sheriff, were discharged by this 
indulgence; and he cited Thomas v. Young (a), as a case in 
point in principle. 

Rotch shewed cause against the rule, and contended, that 
the application came took late, inasmuch as the alleged 

(a) 15 East, 617. 
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ind- algence was given after the writ was returnable, and that 1922. 

any rate the bail having been party to the arrangement, 

s ' ich an application on their behalf could not be enter- ^ 

mined. Sheriff* of 

Middlxisx* 

The Court said, that the bail having been party to the 
arrangement, they were not entitled to relief. 

Rule discharged. 


The Kino v. The Mayor, &c. of Bristol. Saturday, 

May It. 

This was a rule for a mandamus , to be directed to the The Court will 
defendants, commanding them to re-admit Edmund Grif- peremptory 
fith, Esq. to the office of Steward of the Sheriff's Court of 
the city of Bristol. The defendants having made a return, person in a 
the prosecutor took several formal objections to its suf- fi°e? though' 
ficicncy in law, but in the course of the argument it be- madr^to'tbe 
came a question whether the Court would grant a peremp- wit may be 
tory mandamus to the defendants, regard being had to all in point of 
the facts stated upon the return. It appeared from the fa^’gtste^on 


return, that the prosecutor had been removed from his 

office, on tire ground of non-residence in the city of Court in re- 

Bristol, atlii of his having accepted another office in- madamuf ms 

compatible with his situation as steward of the Sheriff’s of ***" 

cream. 

Court at Bristol , namely, that of a stipendiary Justice of 
the Peace in the county of Middlesex . 


Ludlow was heard for the defendants, and Griffiths, in 
person, for the Crown. 

P er Curiam .—Upon the whole of this case, we think 
yre ought not to grant a peremptory mandamus. Several 
VOL. 1. C C 
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formal objections have been taken to the retut, bat 
it is unnecessary to give any judgment upon those bjec> 
tions, because we are clearly of opinion upon the fact^is- 
closed, that the Court ought not to grant a peremp,j-y 
mandamus. It would be a very extraordinary proposiU n 
if the Court thought itself warranted in commanding a coi 
porate body to restore a person to an office from which they 
had removed him, for what appeared to them to be a suf¬ 
ficient cause, when the very next moment they might 
exercise the same right upon precisely the same grounds. 
Upon this subject the cases of Rex v. Featherstonaugh (a). 
Hex v. The Mayor of Newcastle-upon-Tyne (b), Rex v. 
Campion (c), Rex v. Axbridge ( d), and MU ward v. 
Thatcher (e), are decisive authorities to shew, that if it ap¬ 
pears upon the whole of a return that a party ought not to 
have a peremptory mandamus, the Court will not grant it. 
It is not necessary to decide here whether the body which 
removed Mr. Griffiths had authority so to do, it being 
enough for us that there is not sufficient ground made out 
to grant the mandamus. It appears by the return that the 
Sheriff’s Court in question has been held from time im¬ 
memorial, and that it is the duty of the steward to attend 
the Court whenever the same is held, more especially on 
the trial of causes at issue. The return proceeds to state, 
that Mr. Griffiths was, in the year 1815, appointed to the 
office of a police magistrate at Shadwell, and that in the 
ISst year he was removed to the police offide in Mary-lc- 
Jione ; that from the time of his appointment he has ceased 
to reside in Bristol, or within one hundred miles thereof, 
and that he has ceased regularly to attend the court. No 
less then seventy instances are stated in which lie has neg¬ 
lected to attend courts which have been held. It seems to 

be impossible, therefore, on this state of facts, to say, that 
• 

(«) b Barr. 530. (d) Cowp. 523. 

(A) Bull. N. P. 207. (t) 2 T. R. 81. 

(<.') 1 Sid. t*. 
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Mr. Griffiths, having accepted the office of a magistrate in 
Middlesex , the duties of which, by the terms of an act of 
parliament (a), require his daily attendance, can he en¬ 
titled to a peremptory mandamus to reinstate him in the MatorI See. 
office in question, from which he may again be immediately ® w,Mfc 
removed for the same cause, and by die same parties. 

Rule discharged. 
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182 ?. 
V^v-W 
The Kimo 
v. 


(a) J Jk 2 Geo. 4. c. 108. 


Lees t. Wright. 

DECLARATION in assumpsit. The first count stated, 
that plaintiff being possessed of a coal pit containing coal, 
defendant, in consideration that plaintiff would suffer him to 
take coal therefrom, undertook and promised to pay him for 
the same, at so much for each and every ton which he should 
take therefrom, and averred that plaintiff, relying on the 
said promise and undertaking of defendant, did suffer him 
to take a large quantity of coal from the said pit, to wit, 
2000 tons; yet defendant, although often requested, had 
not paid plaintiff for the same, or any part thereof. Second 
count stated the nromise and undertaking to be to pay a 
sum of 43/. for the coal taken. Third count for coal bar¬ 
gained and sold to defendant. Fourth count for use and 
occupation of the coal pit* Fifth count, for work and 
labour; and sixth, for money ou an account stated. Plea, 
first, the general issue. Second, that plaintiff had dis¬ 
trained divers goods and chattels of defendant, and a great 
part of the fitting up of an engine pit thame, aud took the 
same as and for and in the name of a distress for the said 

cc2 


Tuesday, 
May 14. 

Declaration in 
assumpsit, for 
coals obtained 
by defendant 
from a pit of 
plaintiff. Plea, 
that plaintiff 
had distrained 
defendant’s 
goods for the 
same identi¬ 
cal cause of 
action. De¬ 
murrer, that it 
does not ap¬ 
pear by the 
plea that alt 
plaintiff’s da¬ 
mages were 
satisfied.— 
Held, that the 
plea nas no 
answer to the 
action. 
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Lui 

v. 

WuflBT. 


supposed damages sustained by reason of the non-perform¬ 
ance of tbe very same supposed promises and undertakings 
in the said declaration mentioned, and kept and detained the 
said goods and chattels until the same were replevied by de¬ 
fendant. Demurrer to the last plea, assigning for causer 
that it does not appear thereby that the damages sustained 
by the plaintiff by reason of the not performing the said 
promises and undertakings have been satisfied. Joinder in 
demurrer. 

Bingham, in support of the demurrer, was si opt by tbe 
Court. 

Chitty, control. This plea is perfectly good in law*, and 
is an answer to the action; because it appears that the 
plaintiff is pursuing two different remedies at the same time 
for one and the same cause of action, which lie clearly can¬ 
not do. Vasper v. Eddows (a). It is admitted on the plead¬ 
ings, that the plaintiff had distrained for the whole of his 
damages, but the demurrer to the plea merely says that the 
plea does not shew that the whole of the damages have 
been satisfied. This, however, is no answer. The plaintiff 
had elected to distrain, and if the distress was not sufficient 
to satisfy the demand, he was concluded. 

Per Curiam. —We are not to consider in this case whe¬ 
ther the plaintiff had any right to distrain ; ‘but suppose a 
man distrains, to the amount of 20/., and there is 500/. owing 
to him, is he to have no remedy for the remainder of his 
debt ? The case in Satkeld is. one where the law gives a 
distress; but who ever heard of distraining for goods sold 
and delivered, money lent, or money paid /We see no ob¬ 
jection to the frame of this declaration, and certainly the 
seepnd plea pleaded is no answer to the action. There is a 


(«) 1 Salk. 248. 
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good plea of non-asiumpsit, and the defendant might, if 
he chose, have gone to trial upon the merits. 

Judgment for the plaintiff on demurrer. 

The Court refused permission to the defendant to amend. 


1838. 

Law 

v. 

Waioatv 


Jones v. Woollams. 


Tuesday, 
May 14. 


Declaration on bond. Defendant craved oyer, A bondmen 

and set out the bond, which appeared to have been given reT of a Bene- 

by the defendant to the plaintiff, as Treasurer of a Friendly th e 

Society, and upon, for, and in respect of no other cause or ®^i£5to!ieel, 

consideration whatever, as the plea averred ; and defendant rity at com* ' 

then pleaded, that “ the rules, orders, and regulations, though the 

under which the said Society is governed, have not, nor 

hath any or either of* them, according to. the form of the the Society 

■ , , , , have not been 

statute m such case made and provided, been exhibited, exhibited,con- 

confirmed, or filed at any General Quarter Sessions of the fikd^t the* 

Peace, or at any adjournment thereof, holden in and for 9 narte . r Se§ * 

. . ... sions, in pnr- 

thc said county, riding, division, or shire, where the said soance of stat. 
• • 33 Geo 3 

Society hath been or was established, as by law they ought c . 54 . t. 
to have been, ^which he is ready to verify, wherefore,” 8 ce. 

Demurrer to the plea and joinder in demurrer. 


Storks, for the plaintiff, was stopt by the Court. 

• 

Barnewall, contra, contended, that as by'the statute 
33 Geo. 3. c. 54. s. 2. the rules and regulations of a Benefit 
Society are required to be exhibited, confirmed, and filed 
at the Quarter Sessions of the Peace for the county, riding, 
division, or shire, where the Society is established, it was 
necessary, in order to give validity to the bond in the hands 
of the plaintiff, who was the Jreasrr'.irer nf s> Mersipfi.t SSinuf* 
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for whose use it was given, that the requisites of the statute 
should have been complied with. They had not been 
complied with, and therefore the bond was void. 


Per Curiam. —If there wras any thing in die act of" 
S3 Geo. 3. c. 54. which expressly declared that such an in¬ 
strument as this should become void, if the rules and re¬ 
gulations of the Society had not been exhibited, confirmed, 
and filed at the Quarter Sessions, undoubtedly we should 
give effect to such a provision. But if there is nothing in 
the act*which makes it void, we see no reason why this 
should not be a good bond at common law. It may be true 
that the Society may not be entitled to the benefit of the 
provisions of the act of parliament, if they do not comply 
with the requisitions of the 2d section; but still that will 
not make the instrument void, unless it is so declared by 
the statute. There is no prohibition in the act; and as this 
appears to be a very good bond at common law. 

Judgment must be given for the plaintiff 
on demurrer. 


Wednesday, 
Mag 15. 

By tiie lord’s 
act, 38 Geo. 8. 
c. 88. n.lfi and 
17, creditors 
intending to 
bring up an 
insolvent to 
compel him, 
under the 
compulsory 
clauses, to 
make anas- 


Chapple v. Asiiley. 

j\. RULE having been made for bringing up the de¬ 
fendant under the compulsory clauses of the lord’s act, 
32 Geo. 2. c. 28, to make an assignment of his estate and 
effects for the benefit of his creditors, 

i 

Andrews now moved to discharge that rule, on the ground 
that jt had been obtained on an insufficient affidavit'of ser- 


signment of 

his estate and effects, must give twenty days notice to every other creditor at whose suit 
the prisoner is detained, if he can he met with ; and if not, then to the aLtornies lout 
employed in the suits in which they detain the prisoner:—Held, that service upon the 
clerk of an insolvent’s creditor in one instance, and upon the. attorney of a creditor iu 
■nn«»w stwwtmr. ofjsut v.e was the attorney last employed in the suit, is sufficient. 
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vice of the notice, required^ the I6th section of the hard’s 
act to be given to the cre^ or8i That section requires 
“ that every creditor or credits, (intending to put the com¬ 
pulsory clauses in force) shall 4ve twenty days notice in 
writing of his, her, or their in^ion to require the pri¬ 
soner to be brought up, to all an every other creditor or 
creditors of the prisoner, if any, a^hose suit the prisoner 
shall be detained or charged in custty, jf 8uc h other cre¬ 
ditor or creditors can be met with; an. jf not, then to the 
nttornies last employed in the actions o su jt s in which any 
such prisoner shall be detained or charged^ custody by any 
such other creditor or creditorsand setion 17 "requires 
proof that such notices have been given befor, the insolvent 
shall make the assignment. In the present c<* e the notice 
required by the former section had not been g V en in two 
instances. One of the creditors had been served'iy leaving 
a copy of the notice with his clerk, instead of hinself per¬ 
sonally ; and another had been served by leaving a copy of 
the notice with the attorney of that creditor, who was sated 
to be residing in foreign parts; but the affidavit of sendee- 
did not go on to state that the attorney.so served was the 
attorney “ last employed in the actiou or suit in which the 
prisoner was detained” by that creditor. In neither of these 
instances therefore had there been a compliance with the 
requisitions of the statute. As this is a highly penal act 
of parliament, and rendering the prisoner liable to the 
punishment «of transportation in case of non-compliance 
witli its provisions when called upon, it ought to be con¬ 
strued most strictly. The reasonable intendment of the 
first branch of the section,^ is, that die service upon the cre¬ 
ditor shall be a personal service, if he can be found, and 
will uot be satisfied by a service upon his clerk or servant. 
Here there is nothing to shew that the creditor might not 
have been found; on the contrary, the probability is,* that he 
could have been met with, according to the language of the 
statute. In that instance, then, the service is clearly in- 
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sufficient. Then as to the second,, inasmuch as it does not 
appear that the attorney served', was the attorney last em¬ 
ployed by the creditor in the. r-uit in which the prisoner was 
detained, the like result uk.st follow, and therefore this 
prisoner cannot be called u pon under this rule to make aiv 
assignment. 


Per Curiam .—We flunk that the service of the notices in 
die two instances mentioned is quite sufficient within the 
intent and meaning of this section of the act of parliament. 
With respect to the first, we do not find the word ** per¬ 
sonally” m the Section; and therefore we cannot presume 
that the service is to be personal. It is quite sufficient to 
leave the notice at the dwelling-house of the creditor, who 
in the ordinary course of affairs would receive it. Then as 
to the second, considering that the object of the compul¬ 
sory clauses of the statute is to protect the creditor against 
the fraud of the insolvent, we shall presume that the attor¬ 
ney served, being the attorney of the creditor, was the attor¬ 
ney last employed in the suit, until the contrary is shewn. 
The only purpose in view in requiring service of notice upon 
the other creditors is, that they shall have an opportunity in 
common with the creditor, who desires an assignment, of 
examining into the afiairs of the insolvent; and if the ser¬ 
vice is made upon the avowed attorney of the party, we 
shall presume that that individual was last employed in the 
sni£ until some other attorney appears. 

Rule refused (a). 


00 Vide aatr, tM, 
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1623. 


Stanley v. Dodd. 

'Action on the 55 Geo. 3. c. 137, to recover penalties 
against the defendant as a person in whose hands the pro¬ 
viding for, ordering, management, control, and direction of 
the poor of the parish of St. Matthew, Bethnal Green , was 
placed, for supplying provisions for his own profit for the 
maintenance of the poor of the said parish. At the trial 
before Abbott, C. J. at the Middlesex Sittings after Michael¬ 
mas Term, it was proved, that the defendant had supplied 
milk to the master of the workhouse of the parish for the 
use of the poor ; but the principal question was, whether he 
could be considered at the time of the sale of the milk as a 
person having the ordering, management, control, or direc¬ 
tion, of the poor of the parish. To prove the defendant’s 
liability in that respect, a local act of parliament for regu¬ 
lating the parochial affairs of Bethnal Green parish was given 
in evidence, which declared, that every person possessing 
lands and tenements within the parish to the value of 80/. 
per annum, becomes ipso facto, a governor and director of 
the poor. It was proved to be customary for such as claimed 
the privilege, to establish their qualification, by delivery 
into the hands of the vestry clerk of a statement or schedule 
of tire property in respect of which the right arose. About 
three years before action brought the defendant had qualified 
himself under this local act of parliament, and thereby ac¬ 
quired a right of voting in vestry, and obtained other paro¬ 
chial privileges. There was no evidence that the defendant 
had acted as a guardian of the poor during thc>time the milk 
was supplied to the master of the workhouse. The learned 
Judge was of opinion, that as the defendant was not acting 
as a gitardiau of the poor at the period in question, the case 
was not w^H^ the spirit of the act, and, therefore, nonsuited 
ilia plaintiff. 


Wednesday, 
May 15. 


Where a pa¬ 
rishioner, by 
reason of a lo¬ 
cal act of par¬ 
liament, is qua¬ 
lified to be a 
guardian of 
the poor in 
respect of his 
estate in the 
parish, and 
ipso facto be¬ 
comes a guar¬ 
dian thereby, 
and supplies 
goods for the 
maintenance 
of tiie poor ; 
he is primd 
facie liable to 
the penalties 
of the statute 
55 Geo. 3. 
c. 137. s. 6, 
though there 
is no evidence 
of his having 
acted as a go¬ 
vernor or guar¬ 
dian during 
the time the 
goods were 
supplied, and 
though there 
was no evi¬ 
dence of any 
express con¬ 
tract to supply 
the goods with¬ 
in the words 
of that statute. 
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In Michaelmas Term, a rule nisi was obtained for setting 
aside the nonsuit and obtaining a new trial. 

Copley, S. G. and Abraham now shewed cause against 
the rule, and contended, that the act only applied to those^ 
guardians of the poor who took an active part in the manage¬ 
ment of the affairs of the parish, either in collecting rates, 
or in the management of the poor. Here there was no 
evidence that the defendant had acted during the time the 
commodity was supplied, and the mere declaratory provi¬ 
sion of the local act of parliament, that persons possessed 
of lands *or tenements to the value of 80/. should, ipso 
facto , become guardians, was not sufficient to bring the de¬ 
fendant within the penalties of the statute in question. 
They further objected, that the sixth section seemed to have 
reference exclusively to cases where the party entered into 
a contract for supplying the poor. Now, here there was 
no proof of a contract having been entered into by the 
defendant. 

Scarlett and Gurney in support of the rule, insisted, that 
as the defendant was in fact a governor of the poor by virtue 
of the Bethnal Green act, in consequence of his being pos¬ 
sessed of property to qualify him for the office, and as he 
was entitled to a seat in the assembly of the governors who 
had the control and direction of the poor of the parish, he 
cle&rly came within the spirit as well as the better of the 
statute. The circumstauces of his not having acted during 
the period in question did not make any difference in the 
case, when the Court looked to the policy of the legislature 
in prohibiting^very person having any control, management, 
or direction in the affairs of the poor of the parish from 
taking any share in supplying provisions fur the use of the 
workhouse or the maintenance of the paupers. This de¬ 
fendant was entitled to act in the character of a guardian 
of the poor, and he was expressly declared to be a guardian 
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de facto. It was not necessary that he should have entered 
into a contract for the article in question, because the words 
of the statute are, “ No churchwardens, &c. shall provide, 
furnish, or supply, &c., nor shall be concerned in furnishing 
supplying the same, or in any contract or contracts re¬ 
lating thereto." 


wvw 

Stanley 

v. 

Dons. 


Bayley, J.—As this defendant was a governor of the 
poor by qualification, 1 think there was primu facie evidence 
to go to the Jury that he was within the spirit ami meaning 
of this act of parliament. The statute has t\vo # objects; 
one, that the poor should be supplied with a good commo¬ 
dity, and the other, that the commodity should be supplied 
at a reasonable price. The policy of the statute therefore, 
in prohibiting the churchwardens and other persons having 
the management or direction of the poor from taking any 
part in the supply of articles for their maintenance, is, 
that these two objects may be attained, by divesting those 
persons of all sinister interest in the supply of the provi¬ 
sions. It occurs to me, therefore, at present, that as the 
defendant is at least a qualified governor of the poor, and is 
declared by the local act, to be ipso facto a governor, he is 
within the spirit of the 55 Geo. 3. c. 137, and therefore 
the case deserves farther consideration. 


Holhoyd, J. was of opinion, that though there might 
not be direct evidence of the defendant having acted as a 
governor during the time the goods were supplied, still there 
was sufficient evidence to go to the Jury to bring him with¬ 
in the operation of the statute. 

Bt st, J. also concurred, and observed, that though the 
statute prohibited the churchwardens, &c. from entering into 
any contract for the supply of provisions for the use of the 
workhouse, still it appeared to him not to be necessary to 
prove that any contract had been entered into in order to 
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^ bring the case within the statute. If a guardian of the 
poor supplied any articles for the workhouse, whether he 
v. entered into any express contract or not, he would still be 
within the policy of the act. 

Abbott, C. J.— I entirely agree with the rest of the 
Court in thinking that this case ought to be further consi¬ 
dered. I think, with my Brother Best, that proof of an 
express contract to supply the workhouse is not necessary 
to render the party liable to an action. 


Rule absolute. 


Wednesday, 
May 15. 

.Theme re seller 
or publisher 
of a pirated 
copy of a print 
is liable to an 
action trader 
the 17 Geo. 3. 
c. 57, though 
it be not an 
exact copy of 
the original. 


West r. Fra.nc.ts. 

Case upon the statute 17 Geo. 3. c. 57, for selling 
copies of certain engraved prints of which the plaintiff was 
the proprietor, without his consent in writing first had and 
obtained. The first count was for selling copies of the 
prints; second count for selling copies in part, of the priuts, 
and third count averred, that a certain person, to the plain¬ 
tiff unknown, did copy the said prints in part , by varying 
the "main design thereof; and then alleged tli^t defendant, 
well knowing the premises, did sell and dispose of the said 
in part copies of the said prints, fyc. Plea, Not Guilty. 
At the trial before Abbott, C. J. at the Middlesex adjourned 
Sittings after JUichaelmas Term, it appeared in evidence, 
that the plaintiff was the sole proprietor of certain theatrical 
prints representing the characters of performers on the stage 
in popular dramas. To sustain the declaration, it was proved, 
that the defendant a printsellcr, had, without the consent of 
the plaintiff, sold certain prints representing similar cha- 
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ractere and figures, to those delineated upon die prints de¬ 
scribed in the declaration, and in the judgment of the en¬ 
gravers and other witnesses examined, they were substantial 
copies of the plaintiff’s prints in the main design, with some 
^Iterations as to the attitudes and position of the figures. 
In one instance the copy was exact except that the position 
of the figures was transposed. There was no evidence that 
the defendant was the engraver of the prints in question, 
the proof being confined to the fact of his having published 
and sold without the consent of the plaintiff. It was ob¬ 
jected, on the part of the defendant, 1.. That the statute 
did not apply unless the copies sold were exact copies of 
the prints alleged to be pirated ; and 2. That the statute 
did not extend to the mere seller of the copies, who might 
be ignorant of the piracy; and the case of Gahagart v. 
Cooper (a) was cited. The learned Judge was, however, of 
opinion that the case was within the statute, and the plaintiff 
had a verdict, damages Is., costs 40s., with • liberty to the 
defendant to move to enter a nonsuit, if the Court should 
be of opinion, that the action was not maintainable. 

in Hilary Term a rule nisi was granted for setting aside 
the verdict and entering a nonsuit. 

Scarlett , Marryatt, and Reader , now shewed cause 
against the rule. The question in this case is, whether the 
mere seller dr publisher of a pirated copy of a print, copied 
in the whole or in part, by varying, adding to, or diminishing 
from, the main design, is within the operation of the statute 
17 Geo. 3. c. 57. It is difficult to conceive how any doubt 
can be raised upon such a question, if the language of the 
statute is for a moment considered. That statute was 
passed for the purpose of further securing the prqperty of 
prints to engravers, in addition to the provisions of 


m 

1822. 

- 

Wars 

«. 

FiiMM 


(«) 3 Campb. til. 
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1828. 8 Geo. 2. c. 13, and 7 Geo. 3. c. 38. and enacts " r rhnt if any 

engraver, etcher, printsellcr, or other person, shall engrave, 
v. etch, or work, or cause or procure to be engraved, etched, or 
worked, in mezzotinto, See. or in any other manner coj>y in 
the whole or in part , by varying, adding to, or diminishing 
from the main design, or shall print, reprint, or import, for 
sale, or cause or procure to be printed, reprinted, or im¬ 
ported for sale, or shall publish, sell, or otherwise dispose 
of, or cause or procure, &c. to be sold, any copy or copies 
of any print or prints whatsoever, which shall be engraved 
in any part of Great Britain, without the express consent of 
the proprietor in writing first had and obtained, then such 
proprietor shall have an action on the case, 8tc.” The 
argument on the other side is, that although the first branch 
of this clause would undoubtedly authorise the owner of 
a print to bring an action against any engraver or other 
person who copied in whole or in part, by varying, adding to, 
or diminishing from, the main design, yet he would not have 
any remedy against the mere seller of such a copy, because 
in the second Branch of the statute, which refers to the 
sellers, the words copy or copies only are used, and, con¬ 
sequently, the seller is only liable where he sells an exact 
copy, and cannot be liable where there is any variation by 
adding to or diminishing from, the main design. Now, this 
is a most fallacious position. Supposing the case should 
turq_ upon the first branch of the clause, still there is evi¬ 
dence to go to the Jury that this defendant caused and 
procured these varied and altered copies to be engraved, for 
he is found selling this species of copies, and he may have 
employed other persons to make the copies. But the plain¬ 
tiff is not driven to that, because the prints sold by the 
defendant are, in all reasonable understanding,- copies of the 
plaintiff's works. What is a copy If a man copies a 
writing or document, though the liand-writiug may be very 
dissimilar from the original in point of penmanship, still 
it is a copy. To constitute a copy, it is not necessary to 
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shew that it is an exact transcript of every line or dot which 
may appear in the original. The word “ copy” is to be con¬ 
sidered in its popular sense. It is so used in the act of 
parliament, and the legislature shew in what sense they 
mean the word “ copy,” for the statute speaks of “ copying in 
the whole or in part, by varying, adding to, or diminishing 
from, the main design.” In this sense the word copy is to 
be understood in the second branch of the clause, and is not 
to be construed to mean an exact counterpart of the ori¬ 
ginal. But referring to the language of the prior statute, 
8 Geo. 2. c. 13, it appears large enough to comprehend the 
Mler as well as the engraver of the diminished or altered 
C0 P:. because in the second branch of the section which 
relate*, to the seller, it speaks of “ such prints,” «. e. the 
prints cv n icd in the whole or in part before-mentioned. It 
would be > most unreasonable construction of the statute 
to say that i ie seller is not liable, unless he sells an exact 
copy; for if hat were so, the protection intended by the 
legislature for property of artists would be completely 
defeated. All th», au engraver would have to do would be 
to pirate a valuable irint, make some trifling alteration in 
it, and then employ a< 0 ther person to sell it; and as the 
seller is not liable to a> action, because it is not an exact 
copy, the pirate escapes vjth impunity, and the original 
engraver of the print is derived of that- property in his 
work which the legislature intended to secure. This world 
be a monstrous proposition. The case of Gahagan v. 
Cooper, relied upon at the trial, is distinguishable from this. 
That was au action by a statuary upo 4 the 38 Geo. 3. c. 71, 
for pirating a bust of Mr. Fox, and though the language of 
that statute is somewhat similar to the present act, yet the 
case was decided upon that particular statute, and no ana¬ 
logy can be drawn in favour of the defendant from the 
decision of that ease. On these grounds the rule must be 
discharged. 
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Gurney, and Denman , C. S. (a), contrA. This action is 
not maintainable on two grounds; first, this statute gives 
no remedy against the mere seller of the pirated print; 
and, second, supposing the statute applies to the seller, it 
is only in cases where the copy sold is an exact copy. The 
first branch of the statute clearly refers only to the en¬ 
graver of a copy, or of a copy made by altering or diminish¬ 
ing from the main design, and does not extend to die mere 
seller. The second branch of the statute applies only to 
the publisher or seller, who shall publish or sell a copy of 
the piracy. Now this must mean an exact copy, and not a 
copy which is in any respect altered or diminished from tine 
main design. If the legislature had intended to subject the 
seller to an action for publishing a copy altered or dimi¬ 
nished from the main design, they would have declared as 
much, in like manner, as they have in the first b/anch of the 
statute with respect to the engraver. This statute was not 
meant to extend to the innocent publisher, who casually 
sells a pirated copy, without any knowledge whatever that 
it is a piracy. The questiou is of gr.eat importance to a 
great number of industrious tradesme.n, who may be ruined, 
if the construction contended fay on the other side is 
established. It is impossible, w jth any fair construction, to 
incorporate the words of the fir branch of the section with 
the second, in order to make the seller of an altered or 
diminished copy liable to an action. In principle this case 
is not distinguishable from Gahagan v. Cooper. The sta¬ 
tute 38 Geo. 3. c. 71. s. 2, upon which that action was 
fouuded, is expressed in almost the same language as the 
present act. That was an act “for the protection of statua¬ 
ries, and the action was brought for selling a pirated cast 
of a bust of Me. Fox; and Lord JEllenborough, C. J. held 
upon e the true construction of the statute, that it is no 


(a} Denman was of counsel for another defendant in a similar action 
upon the same statute, the decision of which it was agreed should abide 
the result of this case. 
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offence to sell a pirated cast .of a bust, if the piracy has 
any addition to or diminution from the original. That was 
precisely this case in principle; and as the language of both 
statutes is almost similar, they must be construed in pari 
materia. It was there argued that the supposed piracy 
could not be considered a cast of the plaintiff's model, as 
the drapery and turn of the shoulders constituted a material 
difference between them. If it could have been proved that 
the defendant had made the bust he exposed to sale, the 
case might have been brought within the act of parliament, 
by which the making any copy or cast of a new model, 
“ either by adding to or diminishing from any such new 
model,” is prohibited; but that the act was so absurdly 
framed that to make a perfect copy or cast was no offence; 
and that it was no offence to expose to sale or sell a copy 
or cast of the model, if there were any addition to or dimi¬ 
nution from it; and Lord Ellenhorough said, “ the statute 
seems to have been framed with a view to defeat its own 
object. How can I say that one bust is the cast of another, 
though the head be the same in both, if, by the addition of 
drapery and a dissimilar management of the shoulders, the 
rest of the figure is different ? I think the defendant did not 
expose to sale a cast of the plaintiff’s model; and unless 
it is proved that he made the pirated cast by adding the 
drapery, this action cannot be sustained.” Upou the autho¬ 
rity of this case, which is strictly applicable to the present, 
this action cannot be supported. 


40$ 

1832. 

W me 
0. 

Francis. 


Abbott, C. J.—This act of parliament professes to be 
made in order to secure to artists the property in their works, 
with a view to the encouragement of the arts. It does not 
impose any penalty; but it gives a remedy to the party 
injured, by action on the case. The question is, what is the 
meaning of the words “ copy of any print” in this statute i 
In common speech and understanding, a print may be a 
copy of another, although the copy may contain some little 
voi,. I. n n 
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variations from the original. It appears to me that the 
words “ copy of a print,” in the second branch of the sta¬ 
tute, must be understood in their popular sense; and that 
if we were to understand them in a more limited sense, it 
might have the effect of defeating the whole provisions of 
the act of parliament. The statute begins by enacting, 
" that if any engraver, etcher, printer, or other person, 
shall engrave, or cause or procure to be engraved, or in any 
other manner copy in the whole or iu part, by varying, 
adding to, or diminishing from the main design, &c.” and 
thus defiues what shall be the offence on the part of the 
engraver, in order to render him liable to an action. It 
then goes on to another species of offence, “ or shall print, 
reprint, or import for sale, or cause or procure to be print¬ 
ed, reprinted, or imported for sale, or shall publish, sell, 
or otherwise dispose of any copy or copies of any historical 
print or prints, or any other print or prints whatsoever,” the 
proprietor shall have his remedy by action. Now if the sell¬ 
ing a copy, which has a small and colourable variation from 
the original, does not give the party injured a remedy by action, 
he will in like manner be without remedy against a person 
who shall print, reprint, or import for sale. The words are 
** print, reprint, or import for sale,” or “ publish, sell, or 
otherwise dispose of any copy,” &e. It seems to me, there¬ 
fore, that the whole of this is to be taken in one sense; 
and that though the copy may not be a literal copy of the 
pYint, and may have some variations from i'., yet the word 
“ copy” there used, must be understood to mean such copy 
as the legislature before described in the previous part of 
the section, more especially $uch copy as is in common 
speech a manifest copy of the original. The case of Gahagan 
v. Cooper , which has been cited, was a decision upon an 
act of parliament very similar to the present, but in some 
respects different; for in that act I find the word “ copy” 
used in different places, and 1 am not sure that the legis¬ 
lature always intended to give it the same meaning. 
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Bxy ley, J.—My opinion is founded upon the fact stated 
by the witnesses for the plaintiff, that the prints sold by 
the defendant were substantially copies of those which had 
been originally published by the plaintiff. The statute 
8 Geo . 2. c. 13. seems to me to be entitled to the weight 
which has been given to it in argument. That statute im¬ 
poses a penalty first against the person who shall make the 
copy in the whole or in part, by varying, adding to, or 
diminishing from the main design; and then, secondly, on 
the person who shall sell a copy so made. The present 
act was intended to rectify some of the evils which were 
not rectified by the former acts; but in that part which im¬ 
poses the penalty on the seller, the words “ varying, adding 
to,” &c. are entirely omitted. It is impossible to look at 
the prints in this case without seeing that those published 
by the defendant are copies, and in substance transcripts 
of the originals belonging to the plaintiff. In construing 
the word " copy” as used in the statute, we must take it 
in its common, popular, and ordinary sense. Distinctions 
would be endless if we were to say that it must mean an 
exact copy, because then if there was the slightest dissimi¬ 
larity, the statute would be evaded. The word “ copy” 
must be understood to mean that which comes so near to 
the original, that a person looking at the copy would have 
the idea of the original presented to his mind. Looking at 
the whole of this statute, I am clearly of opinion, first, that 
the mere seller conies within its operation; and, second, 
that in construing the word “ copy” we must take it in the 
sense which the legislature seems to have given to it in the 
first branch of the section. 


40 ? 

1822. 

West 

v. 

Fuicu. 


Holroyd, J.—l am of opinion that the words “ copy 
or copies” in that branch of the section which refers, to a 
seller, must be understood in the same sense, and with the 
same latitude of illustration in which they are used in the 
former part of the statute. In the case of Gahagan v 
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Cooper, Lord Ellenborough’s judgment is founded upon 
reference to the mode in which the declaration is framed; 
and he observes, that lie cannot consider that the cast 
alleged to be pirated, and produced in evidence, was a cast 
of the bust made by the plaintiff, because the original and 
the supposed copy were perfectly dissimilar in many re¬ 
spects. We must, however, decide this case upon this 
particular act of parliament, and 1 am of opinion that the 
case was properly decided at the trial. 


Best, J.— I am of the saufe opinion. There is no 
doubt that these'are copies within the meaning of the sta¬ 
tute, though there may be some slight variations from the 
originals. I think the circumstance of the defendant's sell¬ 
ing these prints in ignorance that they are piracies, even if 
the fact be so, makes no difference in the case. If he sus¬ 
tains any hardship from this decision, he will have his re¬ 
medy against the person who supplied him with the prints 
as originals, if he really bought them in ignorance of their 
real character. The object of this statute was to remedy 
a difficulty which formerly existed under the other statutes, 
namely, that of proving that the party sold with a know¬ 
ledge that the copies were pirated ; and therefore the legis¬ 
lature have altered the law in that respect, by absolutely 
subjecting the party, however innocent, to an action at the 
suit of the party injured. 1 think we are bound to say, 
therefore, that tins case is within the spirit' as well as the 
words of the statute. 


Rule discharged. 
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Woolley, Executrix, v. Clark and Others. 

1 HOVER for certain articles of stock in trade, tools, and 
implements, the property of the plaintiff’s testator in his 
life-time, which the defendants had wrongfully converted to 
their own use. Plea, Not Guilty. At the trial before 
Abbott, C. J., at the Middlesex Sittings after last Michael¬ 
mas Term, it appeared in evidence, that in April, 1819. the 
testator Walter Woolley made a will, by which he appointed 
the defendant Clark, and one White , his executors. • Being 
dissatisfied with that will, he, on 11th June, in the same 
year, made a second will, by which he appointed the plain¬ 
tiff, his wife, sole executrix, and on the l6th of that month 
died. On the 21st, the defendant Clark took upon himself 
the execution of the first will, and got possession of the 
testator s estate and effects, in order, as he declared, to re¬ 
tain for his own debt; and on the 23d he obtained pro¬ 
bate thereof, there being distinct proof that he then had 
notice of the existence of the second will. The plaintiff 
subsequently obtained probate of die second will, and pro- 


ff'ednttday, 
May 15. 

Where an exe¬ 
cutor had ob¬ 
tained probate 
of a will, with 
notice that the 
testator had 
made a subse¬ 
quent will, ap¬ 
pointing an¬ 
other execu¬ 
tor, and he 
acted by talc¬ 
ing possession 
of the testa¬ 
tor’s effects: 
Held, that the 
executor un¬ 
der the second 
will, who had 
obtained pro¬ 
bate, might 
maintain tro¬ 
ver for the 
effects so 
taken posses¬ 
sion of. 


ceedcd to bring this action against the defendants Clark, 
Kelly the elder, and Kelly the younger, the latter of whom 
had received the goods mentioned in the declaration, and 
sold them under the direction of Clark. It.was objected at 
the trial that the action could not be maintained, because 
the defendant Clark had acted under an existing probate 
lawfully granted to him, and that though he had notice of 
the second will, still that made no difference in the case. 


he having acted under the authority of an existing probate; 
and the cases of Allen v. Dundasia ), Parker *v. Kett(Jh), 


Packman ’s case(<:), and Semiae v. Scmine(d), were cited; 
but the learned Judge was of opinion that those cases were 
inapplicable, and the plaintiff had a verdict; damages re¬ 
ferred. 


(**) 3 T. R. 12.s. 

<Jb) l Ld. Raym. 658. 


( e ) 6 Co. Rep. 19. 
(d) 2 Lev. 00. 



410 


1822. 

Woolley 

«. 

Plabk. 


CASES IN THE KING’S BENCH, 

Copley, S. G., in Michaelmas Term, obtained a rule nisi 
for setting aside the verdict, and for granting a new trial. 

Brougham and Chi tty now shewed cause, and argued 
that the cases cited at the trial were perfectly distinguishable 
from this, because they only went to establish this proposi¬ 
tion, that, as regards third persons who pay money to an 
executor de son tort, the payment to him will be a discharge 
of the debt, though the probate is afterwards declared null. 
But here the defendant had acted with a knowledge that a 
second will had been made, and as against the executrix 
under that will he could not set up the probate granted to 
him, though under the authority of the Ecclesiastical Court. 
It could not be disputed that if A. B. had paid die present 
defendant a debt due to the testator, the plaintiff could not 
afterwards recover that debt from A. B., and this was the 
only principle decided by the authorities quoted. There was 
a great difference between a party who has himself wrong¬ 
fully obtained letters of administration, with a knowledge 
that he had no authority so to act, and the person who 
innocently takes out administration in ignorance of a higher 
title than his own. But the present is not that case. Here 
the plaintiff’s title has ielation to the death of the testator, 
and not to the time when she obtains probate. 


Copley, S. G. in support of the rule, urged, that though 
Packman’s case (a), which was mainly relied upon at nisi 
prius, did not quite bear out the argument, yet that Clark’s 
acts would be valid until the second probate was granted, 
and must have relation to the probate granted under the first 
will; and 1 as the alleged conversion took place before the 
plaintiff acted as executrix under the second will, the de¬ 
fendants were not liable in this action. He cited Allen v. 
Dundas (h), where Ash/mrst, J. said, “ there is a distinction 
between cases where a will is set aside on appeal, and on a 
(«i) 6 Co. Rep. tt>. (fr) 3T. U. it.». 
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citation; in the former, the original sentence is as if it had 
never existed j in the latter, the will is only repealed, and 
all acts under, till the repeal, are good.” 


1822. 


Wool lb y 
v. 

Clark. 


Per Curiam .—We are of opinion that there is no ground 
for disturbing this verdict. Packman’s case, and the other 
authorities cited, have relation only to the character of an 
administrator. The distinction between administration 
granted in the case of intestacy, and the probate to an exe¬ 
cutor under a will, is, that in the one the administration is 
the act of the ordinary ; in the other, the probate has re¬ 
lation to the time of the testator’s death. In the first the 
administrator is acting under a judicial proceeding, so that 
no one can have a better title; and as long as he maintains 
that character his acts are valid, because he is appointed by 
a competent authority. But the title of an executor relates 
back to the death of his testator, and he may sell and do 
a variety of other acts before probate is granted. Here 
the ■plaintiff’s title as executrix has relation back to the 
lime of her husband’s death, and as the will, under which 
she acts, is the last will and testament of the testator, she 
has a superior title to that of the defendant, who has ob 
tained probate under the first will, with notice of the exist 
cnee of the second. Therefore, being an executor de son 
tort, he is answerable to tire present plaintiff for the wrong¬ 
ful seizure and conversion of the goods. 

Rule discharged. 


Haywood, Gent. v. Chambers. 

Assumpsit on a promissory note for 24/. by the payee 

_ juiaaiuuci m 

against the maker. Plea, non-assumpsit, and issub joined, bankrupt took 

a promissory 

note from a bankrupt, under whose commission he was acting. for a debt contracted 
before bankruptcy, the note being dated after the commission issued and before the 
certificate was signed :—Held, that nb action would lie on the note. 


Friday , 
May 17. 


Where a com- 

mUainnnr nf 
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1822. At the trial, before Abbott, C. J., at the second London 
IIaywocd Sittings in this Term, it appeared in evidence, that in the 
r. year 1814, the defendant was indebted to the plaintiff; that 
Chambers. Qn t j je oj p ^ 0 v e mb e r, 1815, a commission of bankrupt 
issued against the defendant, and the plaintiff was one of the 
commissioners named in the commission, and acted under 
it. The note was dated the Kith December, 1815, and the 
defendant did not obtain his certificate until the 3d January, 
1816. It was contended, on behalf of the defendant, that 
the mere dates in the cause were sufficient to shew that the 
action could not be supported, as it was against public 
policy that a plaintiff, acting as a commissioner under a 
commission against a bankrupt, should have it in his power 
to obtain security from the bankrupt for a debt due from the 
latter to himself, because, under such circumstances, the 
creditor must necessarily have an undue influence over the 
debtor with regard to his certificate. The learned Judge 
acquiesced in the objection, and directed the plaintiff to be 
nonsuited. 

Copley, S. G., now moved to set aside the nonsuit, and 
obtain a new trial, and contended, that the case fell within 
a class of decided authorities, which have held, that where a 
plaintiff has a cause of action against a defendant, and the 
defendant becomes bankrupt, and afterwards gives a pro¬ 
missory note, or makes a fresh promise to pay, the original 
debt revives, and the action may be maintained upon the 
new contract. The circumstance of the plaintiff being one 
of the commissioners could make no difference in the case, 
unless it could be shewn that he had acted from any undue 
or improper ipotive. r Jliere was no evidence at all tending 
that way, and therefore the case fell within the general prin¬ 
ciple where a bankrupt gives a fresh promise to pay a debt 
contracted before his bankruptcy. 

Abbott, C. J.— I see mo reason to alter the opinion 



418 


EASTER TERM, THIRD GEO. IV. 


which I expressed at the time of the trial. I think it is 
contrary to sound policy to give effect to a security thus ob¬ 
tained. The defendant is not a free agent at the time he 
gives the note, and the plaintiff is in a situation which ne¬ 
cessarily subjects him to some degree of suspicion in accept¬ 
ing such a security, because he is acting in a public trust. 
The dates of this case quite decide the question. 


1822. 

Haywood 


r. 

Chamber*. 


Bayley, J.—The plaintiff has a public duty to per¬ 
form, and the acceptance of such a security warps him 
from the honest discharge of that duty, which ought to be 
executed without bias or prejudice, and free of all suspi¬ 
cion. I think this security being taken by the plaintiff as a 
commissioner, before the bankrupt’s certificate was signed, 
ought to vacate it in a court of justice. 

Ho leoyd, J.—The plaintiff being a commissioner under 
this man’s commission, it was contrary to his duty to take 
the note, and therefore he ought not to recover upon it. 


Best, J. concurred. 


llule refused. 


Iewin v. Reddish. 


Friday, 
Slay \7, 


Tms was a rule calling upon the defendant to shew The Court 
cause, why the plaintiff shohld not have his full costs of an tim-tionbe^*" 
action on the 11 Geo. 2. c. 19 - s. 9, for having'distrained the f. nsls . 

i • .«j m m m ^cntroilyi find 

plaintiff s goods and sold them, without giving notice of the cost* t 
place to which they were removed, notwithstanding a cer- though the 
tificate of the Judge who tried the cause, under the statute ** 


. speaks ot 

full costs," it does not tukt away the Judge’s power to certify uuiler 43 Elis. c. 6, that 
the costs are less thau M>s. 
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43 Eliz. c. 6. The plaintiff had recovered 1*. damages and 
Is. costs, and the question was, whether an action grounded 
on the statute 11 Geo. 2. c. 19. s. 9, was within the statute 
43 Eliz. c. 6, so as to enable the Judge to certify. 


Campbell shewed cause against the rule, and contended, 
that there was no distinction in practice between costs and 
full costs. The statute of Elizabeth would clearly compre¬ 
hend this case, because it was not within any of the excep¬ 
tions therein mentioned, and though the statute of 11 Geo. 2. 
c. Iff, mentions full costs, yet that would not deprive the 
Judge of the power of certifying under the statute of 
Elizabeth, and unless some distinction could be made be¬ 
tween costs, and J'u/l costs, this ride could not be supported. 
He cited Williams v. Miller (a), which was an action on 
34 Geo. 3. c. 23, for copying and selling a calico pattern 
of which the plaintiff was the proprietor, and where it was 
held that the Judge had power to certify under 43 Eliz. 
c. 6, though the statute gave damages for the injury, to¬ 
gether with costs of suit. 

D. F. Jones, in support of the rule. The question turns 
upon the intent of the legislature as to the statute 11 Geo. 2. 
c. 19 . s. Q, whether, according to the true construction of 
that clause, the plaintiff recovering a verdict is not at all 
events to be entitled to his full costs of increase, or whether 
the Judge has power under the statute o C Elizabeth to 
certify and limit the amount of the costs to the amount of 
the damages recovered. The case of Williams v. Miller is 
clearly distinguishable from tlie.present. There, the statute 
gives the plaintiff damages, “ together with costs of suit," 
which was rightly held to mean costs in the ordiuary way, 
and liable to limitation by a Judge’s certificate under the 
statute of Elizabeth. That statute gave the plaintiff a 
remedy which he had not before, and there was uo reason 

(a) 1 Taunt. 4C0, 



415 


EASTER TERM, THIRD GEO. IV. 


why the plaintiff deriving a new benefit under the act, should 
be in a better situation as to costs than plaintiffs in general. 
Besides, the intent of that act of parliament was clear; the 
clause on which the case of Williams v. Miller proceeded 
gives “ costs of suit” merely. The very same clause, as to 
actions in Scotland, gives “ full costs of suit;” and the 
second section, which provides for the case of verdicts found 
for the defendant, also gives “ full costs.” The legislature, 
therefore, in certain cases, having expressly given full costs, 
must be taken not to have so intended where it is not so 
expressed. But in the present case the statute 11 Geo. 2, 
having taken from the tenant the right which he had before 
that statute, of treating all the proceedings in case of irre¬ 
gular distress as a trespass ab initio, and having required him 
to condescend upon the particular irregularity, and recover 
damages merely to the extent of such irregularity instead 
of recovering as formerly the whole value of the goods 
taken, intended that the plaintiff, who was thus restrained 
as to his damages, should at all events be secured as to his 
costs. The statute, therefore, directs ** full costs of suit," 
which must be intended to mean costs of increase. The 
third section of the statute gives no special direction as to 
costs in cases within that section, but leaves them to the 
ordinary rules respecting costs; the fifth section gives 
“ such costs as the Court may think reasonable;” the seven¬ 
teenth section limits the “ costs to the sum of ol. and the 
twenty-firft section gives “ double costs.” The legislature 
therefore, having thus distinguished the various cases as to 
costs, must be considered in giving full costs to have ex¬ 
cluded the power of the Judge by a certificate to reduce the 
plaintiff’s costs to nominal costs only. There is this fur¬ 
ther reason for this construction, that the present action is 
by the statute substituted for the action of trespass. Now, 
the intent of the statute of Elizabeth was, to discourage the 
bringing of actions in the superior Courts which might be 
brought in the County Court, but the action of trespass 
xi ct armis could not be brought in the County Court, for 


182 * 2 ; 


Irwin 


r. 

Rbouuu, 
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the fine could not be assessed save in a Court of Record («). 
As therefore the former action of trespass vi et armis could 
not be maintained in the County Court, so the inference is, 
that this clause of the statute 11 Geo. 2, did not intend 
that the substituted action should be brought there. Lastly, 
the clause in question gives the plaintiff either an action of 
trespass, or on the case. In giving him the option of bring¬ 
ing an action of trespass it must be taken that it was not in¬ 
tended tl at the action should be brought in an inferior 
court where a fine on the trespass vi el armis cannot be 
assessed, and where the legal questions connected with the 
doctrine of distress cannot be so fully eutertained. 


Abbott, C.J. (after referring to the Master,) The officer 
of the Court says he knows of no distinction in the taxation 
of costs betweeu costs generally and full costs. It is im¬ 
possible in this Court to say that there can be any difference 
between full and ordinary costs. We have no mode of as¬ 
certaining the difference between the one and the other. 
They are precisely the same. The case of Williams v. 
Miller is an authority to shew that the 43d of Elizabeth 
still has its operation, though a subsequent statute gives a 
specific remedy. There is nothing in this particular statute 
which prevents the statute of Elizabeth from attaching. 
The substitution of this action of trespass instead of case, 
does not make any difference. The object of the law was to 
prevC.it landlords from being harassed with vexatious actions 
of trespass, but still it leaves the tenant his remedy in caae 
of oppression. Still, however, if the Judge thinks it a 
case in which he ought to certify,, the consequences of his 
certificate must .follow. 


JBayley, J.— I am of the same opinion. If the legis¬ 
lature had intended to repeal the 43d of Eliza belli with 
respect to the power of the Judge to certify in this case, 
there is no doubt that intention would have been expressed 
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in some part of the statute. But I am clearly of opinion, 
that there is no foundation for this ingenious distinction. 


Holrovd, J. concurred (a). 


Rule discharged. 


(a) Bat, J. was absent. 


Irwin 

v. 

Rbdimsh. 


Laugher v. Brefitt and Another. 

Trespass against the defendants, officers of the Cus¬ 
toms, for forcibly entering the plaintiff’s house, seizfhg, carry¬ 
ing away, and converting to their own use a quantity of ver¬ 
digris. Plea, Not Guilty. At the trial, before Abbott, 
C. J. at the London adjourned Sittings after last Michaelmas 
Term, the Jury found a verdict for the plaintiff, on the 
second count of the declaration, which was the com¬ 
mon count de bonis asportatis, and assessed the damages 
7 3l. 5s. 8 d. but the learned Judge being applied to by the 
defendants counsel, certified, under 28 Geo. 3. c. 37, s. 24, 
that there was probable cause for the defendants seizing the 
goods. It appeared, at the trial, that the plaintiffs had ma¬ 
nufactured the verdigris in question to imitate French ver¬ 
digris, and had packed it in boxes exactly resembling the 
packages in which that article is imported into this country. 
The defendants made a seizure of it asf French verdigris, 
but, upon an yiquiry before the Commissioners of Customs, 
it being satisfactorily proved that it was of British manufac¬ 
ture, it was returned to the plaintiff, but in a damaged state, 
some parts of it being broken off the sticks upon which it 
had been crystaliscd in the manufacture. The damages 
given by the Jury were with reference to the injury which 
the article had sustained while in the possession of the de¬ 
fendants. 1'he plaintiff, notwithstanding the retunt of die 
goods, had given the usual notice of action and proceeded 
in this suit. 


Friday , 
May 17. 

The statute 
38 Ceo. 3. 
c. 37. s. 21 . 
gives a plain- 
siff only two¬ 
pence daraag< i 
“ besides the 
goods seized, 
or the value 
thereof,” if the 
Judge certifies 
that the officer 
had probable 
cause for the 
seizure, lu 
trespass 
against a Cus¬ 
tom-house. offi¬ 
cer for seizing 
a quantity of 
verdigris, 
which was af¬ 
terwards re¬ 
turned to the 
plaintiff, and 
sold at a less 
price than it 
originally was 
worth, ill con¬ 
sequence of 
the seizure 
Held, that da¬ 
mages given 
for the dete¬ 
rioration in 
value were re¬ 
coverable not¬ 
withstanding 
the Judge’s^ 
certificate un¬ 
der that sta¬ 
tute, that there 
was probable 
cause fo*. mak¬ 
ing the seizure. 
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On a former day a rule had been obtained, calling on the 
plaintiff to shew cause why the damages should not be re> 
duced to the sum of two pence, inasmuch as the learned 
Judge had certified on the record a probable cause for the 
seizure under the statute 28 Geo. 3. c. 37, s. 24, the goods 
having been actually returned in specie to the plaintiff. 


Murryatt and Eykyn now shewed cause against the ride, 
and contended, that the statute and the certificate of the 
Judge extended only to seizing the goods, and not to any 
injuries accompanying the seizure such as were charged in 
the declaration. The statute undoubtedly gave the Judge a 
power to certify for the seizure, but not for the conversion. 
The verdict in this case, proceeded upon the conversion, and 
the damage sustained by the plaintiff in consequence of that 
conversion, and the negligence of the defendants, which so 
much deteriorated the article as to work an injury to the 
plaintiff. To return the verdigris in specie would not re¬ 
place the plaintiff in the situation in which he was before, 
and therefore he had a right in this action to recover the 
consequential damages. The words of the statute were, 
“ the thing seized, or the value thereofthe thing seized 
could only be recovered by an action of detinue , and in the 
present action of trespass the plaintiff had only recovered 
damages, which with the goods in their deteriorated state 
make up the value thereof, and although it was true 
the verdigris was returned, still it was not returned in 
the same state, and therefore the plaintiff was entitled, at 
the hands of the Jury, to the value of the article at the 
time of seizure. In Baldwin v. Tankerd (a), it was held, 
that a Judge’s certificate, that a Custom-house officer had 
probable cause for seizing goods, does not' extend to injuries 
accompanying such seizure, so as to prevent the plaintiff 
from recovering damages and costs under the statutes 
28 Geo. 3. c. 70, s. 29, and 20 Geo. 3. c. 40, s. 21. 

(«) l H. Bl. 28 . 
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Copley, S. G. and Gurney , contrsL The caBe cited on 1822. 

flie other side is clearly distinguishable from this, because 

the defendants there were charged with forcibly entering the *• 

° ° Brefitt. 

plaintiff’s house, and breaking locks, doors, &c. and the 

verdict was general, and therefore applicable to the whole 
charge; for which reason the motion in that case was grant¬ 
ed for entering up the judgment for the damages and costs, 
notwithstanding the certificate. Here the Jury expressly 
negatived the forcible entry of the house, and the only 
ground upon which this rule is attempted to be answered is, 
that the defendants have been guilty of negligence while the 
verdigris was in their possession. Now, there is no charge 
of negligence in the declaration, and if the plain tiff" sought 
damages on that ground, he ought to have alleged it in his 
declaration. The charge here is, that the defendants seized 
and converted the goods to their own use. It is admitted 
that a seizure comes within the statute, but it is said, that 
the word “ conversion” is not to be found there; by com¬ 
mon intendment, however, a seizure must comprehend a 
conversion, for there can be no seizure without a conversion. 

The plaintiff can have but the goods, or their value when 
returned, together with such damages as the statute gives, 
where the J udge certifies a probable cause for the seizure. 

The goods have been restored to him, the J udge has cer¬ 
tified, and he is entitled to nothing more than damages 
to the amount of two pence. The damages given are for 
the difference, between the price at which the goods were 
sold, and their value at the time of the seizure, but upon no 
principle can those damages be recovered. 

Abbott, C.J. — I am of opinion that the plaintiff in this 
case is entitled to have judgment and execution for the sum 
which the Jury have found. The seizure turned out, in the 
result of the inquiry, to be a seizure which the officers could 
not lawfully make, the article not being the subject of sei¬ 
zure, because it was of British manufacture. If the act of 
28 Geo. 3, c. 37, had not passed, without doubt the plain- 
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tiff would be entitled to recover for the injury sustained. 
That amount would be the difference in the value of 
the article as returned, and the value at the time it was 
taken from him. Hie act of parliament for the protection 
of the officer has provided, that if the Judge shall certify 
that there was probable cause for the seizure, then the 
plaintiff, besides the goods seized, or the value thereof, 
shall be entitled to no more than two pence damages. At 
the trial of the cause, I thought, upon the evidence, that 
there was probable cause for the seizure, as the goods were 
studiously made up in packages to represent French verdigris. 
One of the witnesses called, stated, that the first price was 
7s. 5d. per pound, and that when it was returned, it was 
worth only 2s. 2d. per pound, at which price it was sold. 
What is the meaning of this act of parliament, which says, 

“ that the plaintiff is not to recover more than two pence 
besides the things seized, or the value thereof.” The things 
seized cannot be recovered in an action of trespass ; they 
can only be recovered in detinue. But the value may be 
recovered in trespass or in trover. This is an action of 
trespass, and if the act of parliament had not passed, the 
plaintiff would have been entitled to recover the value of the 
goods which had been seized, and also damages and costs 
for the injury sustained. But when 1 find that under this 
act lie is entitled to recover the value , notwithstanding what 
is said with respect to damages, 1 can make no distinction 
in principle between this and an ordinary action of trespass. 
The value is, the difference between the price which the 
goods would have produced at the time of the seizure and 
that for which they actually sold after they had been re¬ 
stored. It appears to me that that is the measure of the 
damages ; and 1 think that the sum which the Jury gave by 
their verdict is the measure of the value, ■ and that the plain¬ 
tiff is Entitled to have that sum under this act of parliament, 
as being the value of the thing seized^ 

The rest of the Court concurred. 


Rule discharged. 
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The Kino v. The Inhabitants of Barlestone. 

By order of two Justices, Samuel Bloxley, his wife, and 
one child, were removed from the parish of Heather, in 
the county of Leicester, to the parish of Barlestone, in the 
same county. On appeal, the Sessions confirmed the order, 
subject to the opinion of the Court on the following case:— 
The respondents proved an apprenticeship of the pauper 
to one John Greasley, in the appellant parish, an$ a resi¬ 
dence of forty days. The appellants, in order to shew a 
subsequent settlement, produced a paper purporting to be 
an assignment of the pauper by Greasley to one Thomas 
Dalby, in the parish of St. Mary, Leicester, and proved a 
residence of forty days there under that assignment. Greas¬ 
ley paid Dalby ol. at the time of the assignment, and he 
had received the same sum from the parish of Heather at 
the time of the original binding. The assignment was exe¬ 
cuted by Greasley, Dalby, and the pauper, and was attested 
by two subscribing witnesses. The question for the opi¬ 
nion of die Court is, whether, upon the true construction 
of the statutes 32 Geo. 3. c. 57, and 56 Geo. 3. c. 1S9, the 
pauper gained a settlement by his service under the assign¬ 
ment. 
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A parish ap¬ 
prentice as¬ 
signed (before 
the passing of 
56 Geo. 3. 
c. 139,) by an 
old to a new 
master by con¬ 
sent in writ¬ 
ing, but with¬ 
out the con¬ 
sent of two 
Justices, as 
required by 
32 Geo. 3. 
c. 57, gains a 
settlement by 
service with 
the second 
master under 
the contract 
with the origi¬ 
nal master. 


S. M. Phillips and D&arris, in support of die order^of 
Sessions, contended, that the assignment in question, not 
having been made with the consent of two Justices in writ¬ 
ing, as required by 32 Geo. 3. c. 37. s. 7, was not an in¬ 
strument under which a settlement could be gained. That 
branch of the statute, after reciting, that persons were fre¬ 
quently compellable to take a greater number of parish ap¬ 
prentices than they could maintain or employ, and were there¬ 
fore forced to place out or assign them to others; and that 
it was proper that such assignments should be legally made 
VOL. i. 


K E 
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1822. under the inspection and control of the Magistrates, as well 
for the benefit of the apprentice, as that the original master 
might be discharged from his covenants, and that it was fit 
Inhabitants that the person to whom any such assignment should be 
Bahiestonb. mat ^ e » ar, d also that the apprentice, should be subject to the 
ordinary jurisdiction of Justices of the Peace, with respect 
to masters and parish apprentices, requires the assignment 
of the apprentice to be in writing in the form, or to the 
effect there mentioned, with the assent of two Justices 
under their hands. From this it is evident that the legis¬ 
lature meant to exclude any other nianuer of assigning an 
apprentice. Then the 9th section declares, that the before 
mentioned provisions of the act shall not extend to any case 
of binding where a larger sum than 5/. shall be given. It 
is manifest therefore that the requisition as to the assign¬ 
ment, with the consent of two Justices, is compulsory with 
respect to all apprenticeships, where the sum givcu is under 
5l. Then follows the 56 Geo. 3. c. 139, which completely 
removes any doubt which might exist upon this question. 
That act passed for the purpose of amending the laws pre¬ 
viously in force respecting parish apprentices; and by the 
9tli section it is enacted, “ that it shall not be lawful for any 
master or mistress to put away or transfer to any other, or 
in any way to discharge or dismiss from his or her service 
any parish apprentice, without such consent of such Jus¬ 
tices” as is directed in 32 Geo. 3. c. 57; and “ that no settle¬ 
ment shall be gained by any service of such apprentice after 
such putting away or transfer, unless such service shall have 
been performed under the sanction of such consent as afore¬ 
said ." Upon the construction of both these statutes, it is 
quite evident that this assignment is invalid, and that no 
settlement can be gained by any service under it. The only 
argurnent which can be offered on the'other side, is, that 
this assignment took place prior to the last mentioned 
statute; and that the 32 Geo. 3. c. 57. does not, by force 
of sec. 9, extend to the case where a larger sum than 5l. 
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shall have been given as an apprentice fee. But, referring 
to the language of both statutes, these objections are not 
available. 

G. Marriott and Simons, contrd, made two points. First, 
that the language of the statute 32 Geo. 3, c. 57, s. 7, will 
not bear such a construction as is contended for on the other 
side, inasmuch as it evidently extends only to such appren¬ 
tices as might have been forced upon their masters under 
the 9 & 10 IV, 3. c. 11; and, second, that though the as¬ 
signment in question be not strictly valid as an assignment 
within the meaning of the statute, yet it is at all events an 
instrument sufficiently expressive of the original master's 
consent to a service with another master, to enable the ap¬ 
prentices by such service, with such consent, to gain a settle¬ 
ment. As to the first objection, the 7th section of 32 Geo. 3. 
c. 57, after reciting, “ that it frequently happens that per¬ 
sons arc compellable, under the 9 & 10 W. 3, to take a 
greater number of parish apprentices, &c. and are therefore 
forced to place out or assign over such apprentices, &c.” 
goes on to make the provisions therein mentioned as to the 
assignment. It is clear, therefore, upon the face of this 
recital, that the section applies only to the cases where the 
master is compelled and forced to make the assignment, and 
cannot apply to the case where there is a voluntary transfer 
by the first master to the second. The statute does npt 
apply where b&th masters mutually consent to the assign¬ 
ment, and consequently the settlement iu this case is legally 
gained under the assignment. Then, as to the second 
point, it is notoriously eveiy day’s practice that assignments 
of parish apprentices are made by parol, and* settlements 
are gained under them, even without the consent of Jus¬ 
tices, as required by 32 Geo. 3. Until the passing of the 
last parish apprentice act, such parol assignments were 
never questioned, even in settlement cases which have been 
brought before this Court, in which apprenticeships have 

£ B 2 
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1822. been in dispute. It is true that the question of an assign- 

The King ment in writing, without the consent of Justices, has never 

come before the Court; but if tlie validity of a parol assign- 
Imbabitants fuciit has never been questioned, d fortiori an assignment 
Barueitomk. in writing does not require such consent, or at least it is a 
valid expression of the master’s consent to another service, 
which is all that is required for the purpose of conferring a 
settlement. The 56 Geo. 3. c. 139, having been passed 
subsequently to this assignment, cannot be called in aid of 
the argument on the other side ; but supposing it enters 
into the'question, it clearly implies that the 32 Geo. 3, with 
regard to assignments, was not then supposed to affect the 
gaining of settlements, as it did not make it compulsory 
upon the masters to obtain the consent of the J ustices; and 
indeed that latter statute is evidently referred to in the 
56 Geo. 3, as one which did not come up to the provisions 
therein made, for otherwise there could have been no oc¬ 
casion for the clause relating to assignments, and the law 
might have been left as it stood. Therefore, as the as¬ 
signment in question was made before the passing of the 
late statute, it is clear that a settlement was gained under it. 
They referred to Rex v. St. George, Hanover Square (a), Rex 
v. Tavistock (A), Rex v. C/apham (c), Rex v. St. Pctrox(d), 
Castor v. Aides (e), Rex v. Christowe (f), and Rex v. East 
Jiridgeford (g), as deciding that service under the second 
master, with consent of the old master, would confer a 
settlement, although there was no compliance with the pro¬ 
visions of 32 Geo. 3. c. 57. 


The Court took time to Consider of the case, and on 
this day 


Abbott, C. J. delivered the judgment:—We have con- 

(а) Burr. S. C. IS. 

(б) Ibid. 578. 

(c) Ibid. 266. 

(d) Ibid. 248. 


(e) 1 Salk. 68. and 1 Ld. Raym. 683. 
(/) 11 East, 95. 

\g) Burr. S. C. 133. 
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sidered of this case, and are of opinion that the pauper gained 
a settlement in the parish of St. Mary, in the Borough of 
Leicester, and therefore the rule for quashing the order of Ses¬ 
sions must be made absolute. It appears that the assignment 
of the apprentice to the new master took place before the 
statute of the 50‘ Geo. 3. c. 139» and therefore it is not af¬ 
fected by that statute. Tlic former statute of the 32 Geo. 3. 
c. 57, is not a prohibitory but a remedial statute. Before 
that statute, the master could not discharge himself from the 
obligation of maintaining the apprentice by assigning him to 
another master; nor was the apprentice in any mantier what¬ 
ever subject to the order or control of the Magistrates. 
This act however contained a clause, declaring that if cer¬ 
tain terms therein expressed, were complied with, this in¬ 
convenience should be remedied; but if not complied with, 
as in this case they were not, then such cases were not to be 
within that statute. We ought therefore to consider this 
case as it would stand before the 32 Geo. 3. had passed, and 
to treat it as a settlement gained under the first master; for 
though the assignment may be for many purposes inopera¬ 
tive as against the second master, yet, in construction of 
law, it renders the service to the second master a service 
under the original contract with the first. Then the cases of 
Rex v. East BridgeJ'ord (a), and Rex v. St. Pelroxtjb), are 
in point. In the first of those cases the widow of the first 
master, who had not taken out letters of administration, h^J 
consented by parol to the assignment to the second master, 
and it was held that the apprentice gained a settlement iu 
the parish in which he had served the second master. In 
the last of those cases the service under the original hiring 
was held sufficient to gain a settlement in another parish, by 
reason of the assignment, although fresh indentures had been 
entered into between the apprentice and the new mastci’; the 
first indenture being only voidable. These cases, and some 
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(.«) Burr. S. C. 133. 


(A) Ibid. 548. 



426 CASES IN THE KIND’S BENCH, 


1823. 


The King 
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The 

Inhabitants 

of 
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others, determined upon the same principle, appear to have 
been considered and confirmed in .Rex v. Christowe(a). A11 
these cases establish this principle, that where the apprentice 
is assigned in fact, although without proper authority, yet he 
gains a settlement by serving the master to whom he is so 
assigned, as serving him by the consent of the original 
master. In the case of Rex v. Christov e the apprentice was 
bound by the original master to another master by a new in¬ 
denture of apprenticeship, without reference to or recogni¬ 
tion of the original indenture, which still subsisted in law ; 
but the Court, on that ground, held that the service to the 
second master could not be considered as a service under the 
original binding, because that was only evidence of the first 
master’s consent to the service with the second uuder a new 
and distinct contract of apprenticeship, and consequently 
that a settlement was not gained by such a service. For the 
reasons we have given, we are of opinion that a settlement 
was gained by the service under this assignment. 


Order of Sessions quashed, 
(a) 11 East, Ob. 


'£ rida ' J J The King t. Thatcher. * 

May l7. 


Quo warranto 
does not lie 
against the 
clerk of the 
Commission' 
era of Land- 
tax ; but if he 
is improperly 
elected under 
43 tiro. 


Chitty moved for an information in the nature of a 
quo warranto, calling upon the defendant to shew by what 
authority he> held the office of clerk to the Commissioners of 
Land-tax for the town and borough of Folkstone, on the 
grouryl that he had not been duly elected pursuant to 
4.3 Geo. 3. c. 99. 


c.. 09. Mtimla- 

mus lies to the Commissioners to admit the person who has the minority of legal 
votes. 
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Per Curiam. —We know of no instance in which the 
Court has granted a quo warranto information against a per¬ 
son filling such a situation as that described. He is not a 
corporate officer, and unless there is some authority cited to 
support such application, we cannot interfere. 


1822. 


The Kino 
v. 

Thatch ta. 


Cliitty then applied for a rule nisi for a mandamus to the 
Commissioners, to admit the relator in the first mentioned 
application to the office, on affidavit, that he had the ma¬ 
jority of legal votes in his favour, by reason that two other 
Commissioners who had voted for Thatcher, were not pro¬ 
perly qualified; and he cited Rex v. The Commissioners of 
Land-tax for St. Martin's, Westminster (a). 

The Court at first doubted whether a mandamus would 
lie to admit another to an office already full in fact, but upon 
inquiring of the officers of the Crown side, whether that 
had ever been done, and finding that it had, they granted a 


Rule nisi. 


(a) 1 T. R. H<j. 


The King v. The Inhabitants of Oakmere. 


Friday, 
May 17 . 


15y an order of two Justices John Bradford was removed An extra-pa- 
from the township of Over Tahley to the township of having been 
Oakmere, both in the county of Chester. On appeal, the focai^ac^of 
Sessions confirmed the order, subject to the opinion of the parliament 

J _ r into a new 

Court upon the following case:—The township of Oakmere, township, and 
... , . . , , , . itwas declared 

until the passing of a local and personal act of the that it should 

52 Geo. 3, was part of the forest of Delamere, in the couuty °th ^rew ide 

for its own 

poor, and be subject to the same regulations as were incident to other townships i*i the 
same, county Held, that a pauper bastard born within the district before it was elected 
into a township, was not reiuovcablc to the new township as the place of his birth settle¬ 
ment. 
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of Chester, and an extra-parochial place. Under and by 
virtue of the said act, passed for inclosing the forest of 
Delamere, the forest was duly divided iu the month of 
December, 1819, into four separate townships, of which 
Oakmere is one, and since that time overseers of the poor 
have been duly appointed for the said township of Oakmere. 
The pauper was born a bastard in Oakmere while it was an 
extra-parochial place and part of the forest of Delamere, 
and before the division into townships took place. The 
question for the opinion of the Court, is, whether the order 
of removal to Oakmere, as the birth place of the pauper, 
can be sustained,? 

Nolan, in support of the order of Sessions, contended, 
that after the passing of the 52 Geo. 3, for inclosing the 
forest of Delamere, under which the townships were created, 
the pauper was removeable to that township iu which he 
was born. It must be admitted that this was not a town¬ 
ship until after the passing of the act, though that fact is 
not distinctly stated in the case. By that act the district 
called Delamere forest, and certain extra-parochial land con¬ 
tiguous to it, was erected into a parish, and authority is 
thereby given to the Commissioners to divide the parish into 
two or more townships, and it is then declared, “ that when 
the same shall be so divided, each and every such township 
shall from thenceforth for ever thereafter provide for its 
owmpoor.” After this division had taken plate therefore, 
it is clear, that each township was liable to maiutain the 
bastards born within its boundary, previous to being sepa¬ 
rated from the other parts of .the parish. It is obvious, 
that the effect of this clause is to extend the benefit of the 
statutes relating to the poor, to the townships instead of the 
parish, and to prevent the agitation of the very question 
now raised on the other side. It will be argued, that as 
this was not a township or vill before the passing of this 
act, no effect can be given to its operations unless it can be 
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construed retrospectively. Now, looking to the language of 1822. 
the section by which the townships are erected, such a con- 
struction must be given to it, because it declares, “ that e, 
every such township shall, from thenceforth for ever there- i hha ^m. wt « 
after, provide for its own poor.” It cannot be disputed, of 

2 m 1CH 

that this pauper is one of the poor of Oakmere, and 
if so, surely after it has been made a township, all the con¬ 
sequences of the division must follow, one of which is, that 
each township shall support its own poor. The object of 
this clause clearly was to put this township, when erected, 
into precisely the same situation as any other township in 
the county of Chester, or kingdom of England, which, at the 
time the act passed was liable to maintain its own poor. 

Then, as all other townships were liable to maintain bastards 
born within their precincts, by force of the statute 13 & 

14 Car. 2. c. 12. s. 21, so, this act having the effect of 
putting the inhabitants in the same situation as they would 
be in if it had been an ancient township or vill, they are 
liable to maintain this pauper who was born in their 
township. 

J. Williams, contrA, contended, first, that the statute 
13 Sc 14 Car. 2. c. 12. s. 21, would have no operation upon 
any extra-parochial place, unless it had the reputation of a 
vill or township ; aud, second, that the statute in question 
having obviously a prospective and not a retrospective ope¬ 
ration, could %iot affect the settlement of this pauper s9 as 
to make him removeable to the newly-erected township. As 
to the first point, it seemed, indeed, to be conceded, that the 
statute of 13 Sc 14 Car. 2. could only apply to a place having 
the reputation of a vill. It is admitted, that this place 
was uot a vill or township until the passing of this act, 
and, therefore, the case must fall within the operation of the 
statute of Charles, which authorises the removal of bastard 
paupers to the place of their last legal settlement. When 
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1822 . the pauper was born, there was no such place as the town- 
ship of Oakmere, and, therefore, he must be removed to 
c. the parish to which he would have been removeable if that 
Inhabitants township had never been erected. It would be a strange 
Oakmgkb. Proposition to contend, that an extra-parochial place erected 
into a township forty years after the birth of a pauper, 
should be obliged to maintain that persou as one of its 
own poor. The words, “ its own poor,” must mean the 
poor who should have occasion for relief after the passing 
of the act, and cannot mean the poor who were in ex¬ 
istence before the township was created. To sanction the 
argument on the other side would be productive of the 
greatest inconvenience, because it might then be competent 
for parishes in which paupers are legally settled, to relieve 
themselves from the burthen of their maintenance, by re¬ 
moving them to the new townships, because they happened 
to have been bom within the district of which those new 
townships consisted. But in the second place, this ques¬ 
tion is completely decided by the language of the statute 
itself, and cannot admit of any argument, because it is dearly 
prospective, and cannot be construed to extend to such 
paupers as were born before the township was erected. 
It declares, “ That the Commissioners shall, and they arc 
hereby authorised and required to divide the said parish into 
two or more townships, to be called and distinguished by 
such names as the said Commissioners shall appoint, and 
wlxsn the same shall be so divided, each Aid every such 
township shall from thenceforth for ever thereafter pro¬ 
vide for its own poor , make and maintain its own roads, &c.” 
This language is clearly prospective, and leaves no doubt 
upon the question. 

The Court took time to consider of the case, and 

Abbott, C. J. now delivered the judgment of the 
Court:— 
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The question in this case arises upon the local and per¬ 
sonal act of the 52 Geo . 3, which passed for the inclosure 
of the forest of Delamere. By that statute the district 
called or known by the name of Delamere forest, is re¬ 
quired “ to be divided into two or more townships, to be 
called and distinguished by such names as the Commissioners 
shall appoint, and when the same shall be so divided, each 
and every such township shall, from thenceforth for ever 
thereafter, provide for its own poor, make and maintain its 
own roads, and have, enjoy, and be vested with such and 
the like powers, privileges, and immunities, andJbe subject 
to the same regulations as are incident to, and as are had, 
held, and enjoyed by the several other townships within 
the county of Chester .* It appears from the case, that at 
the time this statute was carried into execution the forest of 
Delamere was extra-parocliial, and that this district was 
erected into a township by the name of the township of 
Oahmere, ami the question is, whether the district thus newly 
erected iuto a township under the statute, is to be considered 
as having been formerly a parish or township, or only as 
becoming so from the time of its creation under the act. 
We are of opinion, that the latter is the true effect of the 
statute. 11 the former construction were to be adopted 
many inconveniences and much litigation would ensue. 
Many parishes where paupers have been legally settled 
might relieve themselves from their burthens, by removing 
to this new 'township, not only legitimate persons tioru 
within die district whereof it forms a part, but others also 
who had gained settlements by service or by renting tene¬ 
ments. By these means, and by force of this construction, 
mauy persons might be thrown at once Upon the new 
township. It is true, on the other hand, that if the new 
township has overseers, they may have power t<x remove 
the persons thus transferred to it, which the inhabitants 
of the district of themselves could not legally do. But 
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then the inhabitants were not previously under the same 
legal obligation to maintain their poor, as a parish or town¬ 
ship ; and, consequently, such persons would find their way 
into those parishes or townships which were compelled to 
maintain them. Under these circumstances, even if we 
were to hold that this district had previously been a town¬ 
ship, still the inhabitants might have prevented these bur¬ 
thens from falling upon them, by the removal of unmar¬ 
ried women with child, or persons coming to settle on 
tenements, especially before the 35 Geo. 3. c. 101, up to 
which timo such persons would not acquire a settlement 
for themselves, nor could a settlement be derived under 
them. Now this is not like the case of a modem appoint¬ 
ment of overseers in a place where there formerly were 
none, for all those places must have been reputed vills 
from time immemorial, and were therefore constantly under 
a legal obligation to maintain their own poor, and to ap¬ 
point an overseer, and by that appointment to remove per¬ 
sons who were burthensome. The consequence of this 
decision is, that both the orders must be quashed. 


Orders quashed. 
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1822. 


Doe, dem. Phillipfs v. Roe. 


Saturday, 
May 18 . 


This was a rule, calling on the tenant in possession to Demise, in 

shew cause why, upon being admitted to defend instead of Tpar "meat* for 

the casual ejector, beside entering into the common con- 

sent rule, and giving the common undertaking, he should certain, comes 

not undertake, in case a verdict should pass for the plaintiff, meaning of 

to give the plaintiff judgment, to be entered up against the i 87j 

real defendant of the Term next preceding the trial of the “ A ". act . 

r enabling land- 

cause, and also why he should not enter into a recognizance lords more 

by himself, and two sufficient sureties, in a reasonable sum, corerposres- 

conditioned to pay the costs and damages which should tenements 

be recovered by the plaintiff. unlawfully 

field over by 
tenants,” 

The motion was founded on the statute 1 Geo. 4. c. 87, holds^^lor any 
“ An act for enabling landlords more speedily to recover tf p n or number 
possession of lands and tenements unlawfully held over by or from year to 
tenants.” It was supported upon the affidavit required by guch an 
that statute, stating the regular notice to quit, the refusal of 

to deliver possession upon demand, and the service of the quires cither 
declaration in ejectment. The premises in question con- or lease stamp, 
sisted of apartments demised by the lessor of the plaintiff ^visions of 
to the defendant, by a written memorandum, for the period 55 Geo. s. 
of three months, at the rent of 4/. 14$. 6d. for that notnecessaiy 

that it should 

lime. be stampt be¬ 

fore the rule is 
granted under 

D. F. Jones now shewed cause against the rule, and the i Geo. 4. 

. . . , ■ , - . c. 87, it being 

made three points, hirst, that supposing this to be a case time enough 

within the act of parliament, the instrument under which before the trial 

the premises was demised to the tenant, was without a of t,le 

stamp, which it would require either as an agreement, or rule nisi under 

as a lease, within the provisions of 55 Geo. 3. c. 184. not* spe¬ 

cify all the 

particulars thereby required, as the Court may mould the rule conformably to its re¬ 
quisites, on shewing cause. 
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Secondly, that this, being only a demise for a period of 
three months, did not fall within the mischief of the statute 
under which the application was made, and which the legis¬ 
lature intended to remedy, as that statute described the 
cases in which the summary remedy was to be given to be 
those in which the party held for any term or number of 
years certain, or from year to year; and, thirdly, that the 
rule now prayed for was informal, as it did not conform 
with the meaning of the statute, in specifying at first the 
amount of the security which the plaiutiff required. As to 
the first objection, the Court would require, in support of 
this motion, such evidence as would be admissible upon the 
trial at nisi prius. If, therefore, the instrument itself could 
not be received in evidence without a stamp on the trial of 
the cause, it could not be received as evidence upon this ap¬ 
plication. As to the second objection, he urged, that this 
was not one of the cases contemplated by the statute, the 
remedy therein bciug applicable only to the cases where the 
tenant holds under a lease or agreement in writing, any 
lauds, tenements, or hereditaments, for any term or number 
of years certain, or from year to year. Now, this cannot 
be considered as falling within the meaning of the word 
“ term,” because that word, though in the disjunctive, as 
connected with the words *' number of years,” must mean 
“ a term of years,” and not “ a term of months.” If so, it is 
not a case within the statute. In the third place, the rule 
itself is informal in not following the provisions of the sta¬ 
tute, and specifying in the rule nisi the particulars required. 

Reader, contrd, was stopped, by the Court. 

Per Curiam. —This is clearly one of the cases contem¬ 
plated by the statute. As to the first objection, if this is to 
be considered as an instrument requiring a stamp, it would 
be competent to the plaintiff to get it stamped before the 
time of trial, and we would, if necessary, enlarge this rule 
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to give the plaintiff time for that purpose. Then, as to the 
second objection, we are of opinion that this is a term cer¬ 
tain, and therefore comes within the statute, which must 
mean the term or interest of any tenant holding under a 
lease or agreement in writing, any lands, &c. for any term 
whatever. The very object of the statute is to save the 
landlord the enormous expence of going to trial in an action 
of ejectment, where the tenant vexatiously holds over after 
the term of the demise has expired; and after he has re¬ 
ceived notice to quit. It would be monstrous to hold, that 
because a tenant takes a tenement for only a quarter of a 
year, he shall subject his landlord to the circuitoift process 
of expelling him by ejectment, whereby the tenant may hold 
over for a year beyond the term demised. We are of opi¬ 
nion that this is a term within the meaning of the statute, 
and consequently this rule must be made absolute. And 
as to the third objection, the rule may be now moulded 
conformably to the statute. 

Rule absolute. 
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e. 

Roe. 


The defendant was ordered to enter into a recognizance 
himself, in the sum of 80/., and two sufficient sureties in 
the sum of 40/. each (a). 


(a) The following point decided upon this statute may be worth men¬ 
tioning. In Easter Term, 2 Geo. 4. Turton having moved for a similar 
rule to that above mentioned, a question arose, whether, under this act, 
the notice at the foot of die declaration in ejectment should be signed by 
Richard Roe , as was die practice before the passing of the act, or by the 
landlord i • * 

Ba.vi.ey, J.—(The only Judge in Court) said, the notice ought to come 
from die landlord himself, and it ought to be in addition to die ordinary 
notice; for very probably many persons would not read through the no¬ 
tice, and therefore would not be aware that any thing more was required 
than in an ordinary case of service of the declaration in ejectment, upon 
the tenant in possession. On mentioning the case to the Court, when full, 
Aubott, C. J. referred In the statute, and was clearly of opinion that 
the notice ought to come from the landlord. 

The notice having been signed in the ordinary way, “ Richr.rd Roe," 
the Court said there must be fresh notice served, pursuing the requisites 
of the statute, the words being, “ and the landlord shall thereupon proceed 
by action of ejectment for the recovery of jwssession, it shall be lawful for 
him at the foot qf the declaration, to address a notice to soch tenant or 
person, &c.” MSS. 


The notice at 
the foot of the 
declaration in 
ejectment, serv¬ 
ed in pursuance 
of 1 Geo. 4. 
c. 87, must be 
signed by the 
landlord him¬ 
self, and not by 
Richard Roc, in 
order to give, 
the landlord the 
benefit of that 
statute. 



436 


CASKS IN THE KfNGt’s BENCH, 


1832 . 


Saturday, 
May 18 . 

The statute 
13 Geo. 1. 
c. 34. s. 3. 
makes it an 
offence for 
clothiers and 
other manu¬ 
facturers to 
pay the wages 
of their work¬ 
men in goods 
instead of mo¬ 
ney ; the sta¬ 
tute 33 Geo. 3. 
c. 27. creates 
several new 
offences, and 
extends the 
provisions of 
the preced¬ 
ing statute to 
silk manufac¬ 
turers; and 
the 17 Geo. 3. 
c. 56. s. 22. 
takes away the 
certiorari upon 
convictions 
under the 
22 Geo. 2* A 
silk manufac¬ 
turer having 
been convict¬ 
ed under 
12 Geo. 1. 
c. 34. s. 3, and 
28 Geo. 2. 
c. 27.—Held, 
that he was not 
deprived of 
the certiorari 
by force of the 
17 Geo. 3. 
c. 56.—Held 
also, that the 
six months li¬ 
mited by the 
statute for 
brjnging the 
certiorari was 
to be com¬ 
puted from 
the time the 
conviction was 
affirmed by the 


In the Matter of Kaye. 

This was a motion for a certiorari to remove into this 
Court, for the purpose of being quashed, an order of the Town 
Sessions of Nottingham, confirming a couviction by two 
Justices, of a person named Kaye, a silk manufacturer, under 
the statutes 12 Geo . 1. c. 34. s. 3, and 22 Geo. 2. c. 27. s. 12 , 
for paying Rogers, one of his workmen, in goods, instead 
of money, as wages for his labour, by which order he was 
coinpellcU to pay him over again in money. The only ques¬ 
tion oil the present occasion was, whether the certiorari 
was taken away by 17 Geo. 3. c. 56. s. 22. The 12 Geo. 1. 
c. 34. s. 3. regulates the payment of workmen in the 
woollen and certain other trades, and prohibits payment of 
their wages in goods under certain penalties. The 22 Geo. 2. 
c. 27. s. 12. recites that clause, and extends its provisions 
to the silk trade, in which the defendant Kaye was engaged; 
but that act contains many other clauses creating several 
new offences. The 17 Geo. 3. c. 56. s. 22. enacts, among 
other things, that no order made touching or concerning 
any of the matters contained in this act, or any proceedings 
to be had touching the conviction of any offender or 
offenders against the 22 Geo. 2. c. 27, shall be removed by 
certiorari into this Court. 

% 

Denman, C. S., shewed cause against the rule, and ob¬ 
jected, first, that the application was out of time, six months 
having elapsed since the conviction; and, second, that by 
the true construction of the 17 Geo. 3. c. 57. the certiorari 
was taken away in all cases, not only under the £2 Geo. 2, 
but also under the 12 Geo. 1, by force of the 12th section 
of the*former of those two, which embodied the provisions 
of the latter. 

Sessions, and not from the time of the conviction by the Justices below. 
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Scarlett and N. JR. Clark, jun., contr&, were stopt by the 
Court. 


1822. 


la the Matter 
of Kiti. 


Per Curiam.—As to the first objection, it is clearly not 
available, because the six months must be computed from 
the time when the order of Sessions was made; and as six 
mouths have not elapsed since then, the application does 
not come too late. Then, as to the second objection, upon 
referring to the different acts of parliament which have been 
mentioned, it appears to us that the 17 Geo. 3. c. 56. s. 22. 
cannot be construed to take away the certiorari in this case. 
That statute only takes away the certiorari in cases of con¬ 
viction under the 22 Geo. 2. c. 27. s. 12. The offence, in 
this case, is an offence against the 12 Geo. 1. c. 34; the 
3d section of which regulates the payment of wages in mo¬ 
ney instead of goods; but the 22 Geo. 2. creates several new 
offences, and extends the provisions of 12 Geo. 1 . to other 
manufactures; but it does not in express terms embody 
that section which regards the payment of wages. The 
22 Geo. 2. creates specific offences which arc not punish¬ 
able under the 12 Geo. 1. Then the question is, whether 
by the 22 Geo. 2, which extends the 12 Geo. 1. to other 
branches of manufacture, an offence committed against the 
latter, can be considered as an offence against the former. 
We arc of opinion that, as the 22 Geo. 2* makes a variety 
of new substantive offences in addition to those created by 
the 12 Geo.*. I, the statute 17 Geo. 3, which only recites the 
different provisions of the 22 Geo. 2, does not attach to 
the 12 Geo. 1 , and therefore the rule for a certiorari must 
be made absolute. 

Rftle absolute. 


vot. i. 


r l 
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Saturday , 

Alay 18. 

Information in 
the nature of 
quo warranto 
lies against the 
bailiff of a bo¬ 
rough, by pre¬ 
scription" send¬ 
ing members 
to parliament, 
though he be 
not a corpo¬ 
rate officer. 
Quart, if the 
stat. 32 Geo. 3. 
c. 38, anil 
9 Ann. c. 20 , 
enabling de¬ 
fendants in 
quo warranto 
to plead dou¬ 
ble, are. con¬ 
fined to corpo¬ 
rate officers. 


The King v. Richard Highmore. 
Information in the nature of quo warranto of 

Michaelmas Term, against the defendant, calling upon him 
to shew by what authority lie held the office of sub-bailiff of 
the borough of Milbourn Port, in the county of Somerset . 
By rule of Court defendant obtained leave to plead several 
matters, and did accordingly plead several matters thereto. 
In Hilary Term the prosecutors obtained a rule nisi for dis¬ 
charging the rule to plead several matters, and why all the 
several pleas mentioned in that rule should not be struck 
out, except one, to be elected by the defendant. In the 
same Term the defendant obtained a rule nisi, calling upon 
the relators to shew cause why the information should 
not be quashed. Both rules were enlarged until this Term, 
and now came on together. 

There were two questions raised in argument on the dis¬ 
cussion of these rules ; first, whether an information in the 
nature of quo zearranlo, is within the statute 4 & 5 IV. & 
JM. c. 18; and, second, whether the defendant is entitled 
to the benefit of the statute 9 Ann. c. (20, with respect to 
double pleas, this not being a corporate office. 


Scarlett and Adam , for the relators. An information 
in the nature of quo warranto is clearly not one of those 
species of informations contemplated by the statute 4 &. 
5 IV. & M. c. 18, and consequently there can be no doubt 
that such an information wouldt lie against the defendant, 
though he does not hold a corporate office. This, it must 
be admitted, is not a corporate office.' The borough of 
Milbourn Pori is a borough by prescription, seudiug mem¬ 
bers to parliament. By ancient immemorial usage two 
capital bailiffs are chosen at a court lcet held in the bo¬ 
rough, and such bailiffs appoint their deputies, being 
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inhabitants, who are sworn in at the court leet, and serve 
the office for the year ensuing. The defendant claims the 
office of sub-bailiff by virtue of his appointment under one 
of the capital bailiffs. Though this however be not a cor¬ 
porate office, it is clearly not one of the cases within the 
operation of the statute. That act passed to prevent ma¬ 
licious informations for trespasses, batteries, and other mis¬ 
demeanors, and the question is, whether an information does 
not lie in this case at common law. Now, there can be no 
doubt that the usurpation of any office which concerns the 
administration of justice, is a punishable offence, and is so 
considered by the Court, because the judgment pronounced 
by the Court upon an information in the nature of quo war~ 
ranto at common law, is not only judgment of ouster, but 
such fiuc, upon the party offending, as the Court in its dis¬ 
cretion thinks proper to impose. In this respect such an 
information differs from that of a quo rcarranto information, 
filed by the Attorney-General on behalf of the Crown, 
because the result there is only the seizure of the office into 
the hands of the Crown. This distinction is taken in Rex 
v. The Mayor of Hertford (a), which case is also an autho¬ 
rity to shew that an information in the nature of quo war¬ 
ranto will lie for the usurpation of such an office as the 
present. Between the statutes 4 & 5 IV. & M., 9 Ann. c. 20, 
and the 32 Geo. 3. c. 58, there were very many cases in 
which qua xsaryinto informations had been granted against 
persons not holding corporate offices, and upon this prin¬ 
ciple, that the matter in dispute being a question of right, 
there is no other way to try it, .and no other mode of afford¬ 
ing redress to the party complaining. Rex v. ]Vie Mayer of 
Hertford (b), Rex v. IVarburton (c), Rex v. Boyles (d), 
Rex v. Williams (e), Rex v. Marsden (/), Rex v. Mejn (g), 
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(а) 1 Salk. 374. 376. (d) 2 Str. 336. au<l •> Lit. Kaym. 

(б) l Ld. Kaym. 4V6. and 4 Burr. l.WJ. 

2260. (e) i Burr. 402. 

(0 4 Burr. *251. (/) S Burr. 181 2. 

(/;■)T. R. yjo. 
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The King 


v. 

Highmore. 
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Rex v. Wallis (a), Rex v. Harwood (b ), and Rex v. Richard* 
son (c). Then, if this be not a corporate office, as it clearly 
is not, it does not come within either of the statutes 
9 Ann. c. 20, and 32 Geo. 3. c. 58, enabling defendants in 
quo warranto to plead double. Unless it can be distinctly 
shewn that this is an information filed exactly within the 
meaning of the former statute, this defendant has no right 
to plead double. Now, it lias been frequently held, that 
that statute is to be confined to corporate officers. This 
was particularly held in Rex v. Wallis (d), where all the 
prior cases are fully considered. The statute 32 Geo.- 3. 
c. 58, which was made in pari materiA with the former act, 
and merely limits the time for prosecuting the information, 
must also receive the same construction. Indeed this was 
expressly decided in Rex v. Richardson (e), which case must 
be considered as settling the point. 


Gaselee and Rin/ly, contrA, contended, first, that the 
Court had no authority to grant an information in the nature 
of quo warranto, against auy person not a corporate of¬ 
ficer ;—but 


The Court interposed, and said it was now too late by a 
century, at least, to contend, that an information, in the na¬ 
ture of a quo warranto , would not lie, except against cor- 
po. ate officers. There had been so many; cases since the 
statute of IV. & M. in which such informations had been 
granted, that it was impossible now in this Court to permit 
that question to be discussed^ If this had been a matter of 
doubt, it mi\st certainly have been suggested at least in some 
of the cases decided latterly. The case, of Rex v. Richardson 
so recently determined, seems to be quite conclusive. In that 
the point was never taken, and in that Mr. Dumpier, a most 


(fl) ft T. R. S7.». 
(/;) 9 Kao, 177. 
(«s 9 lia»t, 409. 


(rf) ft T. R. 575. 
(c) 9 East, 409. 
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acute lawyer, and extremely learned upon questions of this 1822. 
nature, who was of counsel in the cause, would hardly have Jr’’" 

, - . . 1116 IVINC 

omitted to take the objection if he thought it tenable. e. 


Gaselee and Bayly then proceeded to the second question, 
and argued, that at all cveuts the defendant could not be 
deprived of the benefit of the statutes 9 Ann. c. 20, and 
32 Geo. 3. c. 58. s. J. The words of the first mentioned 
statute extended as well to offices and franchises in boroughs, 
as in corporations; and bailiffs of boroughs are expressly 
named there among other officers. It was sufficient there¬ 
fore to bring the case within the statute, to shew that the 
defendant as bailiff claimed an office or franchise within a 
borough. The same reason held between corporations and 
boroughs sending members to parliament, and both were 
plainly within the view of the legislature when they passed 
the 32 Geo. 3, which had in substance the same words as 
the former law, and ought to be construed favourably in 
order to the quiet and good order of boroughs as well as of 
towns corporate, both of which were named in the two 
statutes. These statutes were to be construed in pari ma¬ 
teria. This is a prescriptive borough, but if it be held not 
to be within the meaning of the clause, so far as respects the 
pleading double; neither can it be within it in respect of 
the limitation of six years for filing informations in nature of 
quo warranto against borough officers, which must very 
much abridge, the benefits of the act. The eighth section of 
the statute of Ann. applies to this very case; for the words 
arc, “ and whereas in divers counties, boroughs, towns cor¬ 
porate, and cinque ports, where the mayor, bailiff, or oilier 
officer or officers to whom it belongs to preside at elections, 
and make return of members to serve in parliament, ought 
to be aunually elected, the same person hath been re-elected 
into such office for several years successively, which hath 
been found inconvenient;” and then it provides a remedy. 
If the Court should entertain no doubt that an information 
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1822. in the nature of quo warranto, lies in this case, surely the 

party is entitled to the same rights and remedies which are 
The Kuo. . ® . 

r. given by these statutes, because the Court have no authority 

Hiciihore. ^y force of these statutes, which authorise double 
pleading. At all events the Court may exercise a discretion 
in permitting the defendant to plead double for the advance¬ 
ment of justice, unless their authority is expressly excluded 
by the very words of the statute. Their authority however 
is not excluded, and therefore they will extend the same 
privilege to the defendant, which is allowed by the statute 
in cases where the party is clearly a corporate officer. 

Abbott, C. J.—As to the first point it is now too late 
for discussion. Where there arc any real rights to be tried, 
of the nature in question, the Court has been in the habit 
of granting informations in the nature of quo warranto for 
more than a century past. This practice has been con¬ 
stantly adopted during all that time. If the practice be 
not according to law, the defendant will have an opportunity 
of correcting it by bringing a writ of error, and having the 
matter solemnly considered by appeal in the dernier resort. 
But it cannot be expected that we should now undo what 
our predecessors have been doing for the last hundred years. 
We only stop the objection in limine; we go no further; 
anti the, defendant has the power of controverting our de¬ 
cision by writ of error. It is exceedingly desirable that in 
all ernes such a course of proceeding should he adopted in 
the progress of a suit, as will enable the party to obtain 
the judgment of the Court, in order, that if it be erroneous, 
it may be corrected. We have already intimated our opi¬ 
nion in the progress of the argument, that we ought not to 
allow any discussion before us, whether a quo warranto in¬ 
formation would lie, independently of the provisions of the 
statute 9 Ann. c. 20; and the reason we give for repeating 
that opinion, is, that if the Court has not any authority to 
graut such an information, the defendant may avail himself 
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of a writ of error. I think the same principle ought to be 1829. 

applied to the second question. Taking it for the present tUTkimc 

to have been once decided, that unless the office be a cor- _ 

Highmore 

porate office, the statutes 9 Ann. and 32 Geo. 3, which 
enable the party to plead double, do not extend to it; still, 

I think, we ought to decide that point in favour of the de¬ 
fendant, in order that he may have an opportunity of having 
that question more solemnly considered hereafter. It must 
be observed, that if the Court refuses the defendant per¬ 
mission to plead double (if by law he ought), he has no 
mode of relieving himself from the effect of that refusal, 
because he cannot bring the order of the Couft under re¬ 
view upon a writ of error; whereas if we permit him to 
plead double, the prosecutor may demur; and if ultimately 
the Court does wrong in allowing the double plea, that 
mistake may be corrected upon writ of error. For these 
reasons I think we ought to discharge the rule before us 
for discharging the rule allowing the double plea, it being 
competent to the prosecutor to’ demur, if he thinks proper, 
to the pleas pleaded. 

The rest of the Court concurred. 

Rules discharged. 


The Kino v. The Justices of Somersetshire. 


Saturday, 
May 18. 


Adam moved for a writ of certiorari to remove into The Court will 


tliis Court the appointment by two J usticcs of four over- certwnu-i in 
seers for the parish of Shepton Mallett, in orcler that it might ^ancc^tore- 
be quashed, on a suggestion that the appointment of the 


appointment of 

overseers for the purpose of having it quashed, on a suggestion, that the Justices mads 
the appointment from corrupt anil improper motives—the propriety of the appointment 
being mutter of appeal to the Sessions: but they will grant a criminal information 
against the J usticcs, if the corrupt and improper motive for making the appointment be 
satisfactorily established. 
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overseers in question was founded in corrupt and improper 
motives. The affidavits stated that one of the overseers 
appointed was not a house-keeper; that the others were 
farmers living at aii inconvenient distance from the parish ; 
that one of them was a tenant of the appointing magistrate, 
whose conduct was the subject of complaint; and that all 
of them were persons acting under his influence. 

Per Curiam. —We cannot suspend the jurisdiction which 
the law has given to the Justices. If the appointment has 
been improperly made, it may be appealed against at the 
Sessions. 'Hie mere impropriety of the appointment is 
not a ground for removing it into this Court by certiorari, 
in order that it may be quashed. In point of regularity the 
Sessions is the tribunal for setting the matter right, and 
quashing the appointment, if it is improperly made. If the 
magistrates have acted corruptly in appointing persons who 
ought not to be overseers, that may be the foundation of 
a motion for a criminal information agaiust them, if the 
corrupt motive can be satisfactorily made out; but other¬ 
wise the usual and most proper remedy is by appeal to the 
Sessions. 

Rule refused («), 

(a) Scd vide Rex r. (treat Marine, 2 East, *14. Hex v. James, 2 M. 
A S. 322. Rex v. Bridgewater, Cowp. 139. and liex v. Standard Mill, 
4 Al. A S. 378. 
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The Kino 
e. 

The 

Justices of 
Somerset¬ 
shire. 


Saturday, RlTSSEN f. HAYWARD. 

May 18. 


Plaintiff may Reader shewed for cause against a rule for referring 
for referring a a hill of exchange to the Master, that i\ had been obtained 


change to the on the same day on which judgment had been pronounced 
Master on the by the Court for not producing the record upon a repli- 
which d judg" cation of nul record, and contended, that the application 

tbrnotproduc- was mat le too soon, and ought not to have been made 
iug the record. 
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till the following day. He endeavoured to distinguish this 
case from Pocock v. Carpenter (a), where the Court held, 
that the plaintiff might obtain a rule for referring a bill of 
exchange to the Master on the day on which interlocutory 
judgment for want of a plea was signed, because here the 
judgment was not signed for want of a plea, but upon a 
day given to produce the record. According to Tidd ?s Prac¬ 
tice, the usual course is to sign judgment one day, and to 
move the Court on a subsequent day, and reference is there 
made to 2 Smith, 46, 7 • In the case of Pocock v. Car¬ 
penter, Lord E/lcnborough took a distinction, which seems 
to be founded in good sense, between the case where judg¬ 
ment is signed for want of a plea, and that where a day is 
given to the parties upon the record, because in the latter, 
it might be thought incongruous to deprive either of them 
of the whole of the day after he was once possessed of it; 
but, as in the former, no day was given, it was more na¬ 
tural that judgment should be entered immediately. Now 
here there was a day given for producing the record, and 
therefore this case fell within the distinction above laid 
down. 



Romm 

v. 

Hayward. 


Chitti/, contrd, was stopt by the Court. 

Per Curiam .—This is the case of judgment for not pro¬ 
ducing the record. The rule is, that on such a day the 
party shall bring in the record, and hear the judgment of 
the Court thereon; and as soon as the Court gives judgment 
the plaintiff may move to refer it to the Master, in order 
to perfect the judgment, or^ a writ of inquiry may be im¬ 
mediately awarded. In the case of the award of a writ of 
inquiry upon interlocutory judgment, it must be stated on 
the record that the award was upon the dies datus, and that 
the defendant neglected to appear; for if it was awarded 
upon any other day, unless there were continuances, it 

(«) S M. & S. 109. 




Kiiuln 

*. 

Hayward. 


CASKS IN THE KIN&’S BENCH} 

would be error on the record. But in the ca*e of a rule 
for judgment for uot producing the record, there is no day 
entered upon the record of the award of the writ of in¬ 
quiry, and therefore the same reasoning will not apply. 
In the latter case it need not be a separate application 
upon affidavit, because the reference to the Master follows 
as a necessary consequence of the judgment. The affidavit 
is not entered upon the record, and the Court only looks 
in this case to see how the record is to be made up. As 
soon as judgment is pronounced, it is an immediate con¬ 
sequence that an inquiry is awarded that the Master may 
see what is due upon the bill. 

Rule absolute (a). 

(a) Abbott, C. J., and Best, J. were absent. 


Saturday, 
May 18 . 

If a mere 
sliatn pica is 
so ingeniously 
drawn as to 
render it ne¬ 
cessary lor the 
plaintiff's at¬ 
torney to con¬ 
sult counsel, 
and thereby 
cause delay 
and expeiiee, 
the Court will 
permit the 
plaintiff to 
sign judgment 
as for want of a 
plea, and make 
the defendant 
or his attorney 
pay the costs. 


Sit A D BOLT V. BeRTHOUD. 

E. LA WES obtained a rule to shew cause why the 
plaintiff should not be at liberty to sign judgment as for 
want of a plea, and why the defendant or his attorney should 
not pay the costs of the application, and in the mean time 
proceedings be stayed. It was an action of assumpsit on 
a bill of exchange with the common money counts. Plea, 
tha^the plaintiff was indebted to the defendant in more than 
the amount of the damages declared for, namely, 60 /. by 
recognizance in the Court of Exchequer. The plea stated, 
that the plaintiff had, * l before the commencement of this 
suit, to wit, in Hilary Term, in the second year of the reign, 
come into the Court of Exchequer and acknowledged him¬ 
self to owe to the defendaut the said sum of GOl. which he 
consented should be made of his lands, &c. as by the said 
recognizance remaining in the said Court (without saying re- 
m-lining “ of record'') more fully appears, and this he is ready 
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to verify by the said record. Wherefore, &c.” The ground of 
the motion was, that this was a tricking plea, and calculated 
to throw a difficulty on the plaintiff, in determining whether 
he should take issue on the record, conclude to the country, 
or demur. The cases of Thomas v. Fandermoolen {a), and 
Barclay v. Godslake (6), were cited. 


1822 . 

Shadbolt 

V. 

Berthoud. 


’Espinasse shewed cause, and contended, that it might 
have been competent to the plaintiff to reply to this plea, 
by saying that he was not so indebted. No difficulty was 
thrown upon the plaintiff’s attorney, rendering it necessary 
to take the advice of counsel so as to bring the case within 
the authorities cited. There was no attempt to entangle 
him in the nicety of special pleading. He cited Glyn v. 
Thorpe (c). 


E. Lanes, contr&, was stopt by the Court. 

Per Curiam. —The case of Barclay v. Godslake decides, 
that where the sham plea is of such a description as to make 
it necessary for the plaintiff’s attorney to consult counsel, 
the Court will allow him to sign judgment. We thiuk this 
is a case in which the attorney would feel it necessary to 
take further advice before he replied. These pleas are 
pleaded merely for the sake of delay, and the delay occa¬ 
sioned by them sometimes makes a great difference to the 
plaintiff in point of expcnce, and they ought not to be en¬ 
couraged. 

Rule absolute (d). 

(«) « Barn. It Aid. 197. (*) Had. 199. (c) 1 Barn. & Aid. 153. 

(d) In M* Leith v. Welch (MSS.) the plea was similar ( iu form to that 
in Shadbolt v. Berthoud, except that it did not conclude, “ And this he 
is ready to verify by the said record and it was held that, as the plaiu- 
tifi might safely and without difficulty have taken issue upon it, and 
concluded to the country, he could not be permitted to sign judgment 
as for want of a plea. 
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Bunyan v. Yerbury. 

On shewing cause against a rule for judgment as in 

case of nonsuit in this case, it appeared, that the action was 

brought by the assignees of a bankrupt to recover penalties 

judgment as in upon the statutes of usury, and that the bankrupt who was 

*uit, if it aj>- uncertificated, had absconded and was not expected to 

witness to the return until the month of August, issue having been joined 

corrupt con- j u Michaelmas Term last, and 
tract who is ’ 

abroad, would 

ted to {rive"'* Abraham contended, that this w as sufficient cause for 
if he' were'in* 1 discharging the rule upon a peremptory undertaking to try 
this country. a t th e Sittings after next Michaelmas Term. 



Monday, 
May 20. 

In an action 
for penalties 
for usury, a 
defendant is 
entitled to 


Manning, contrA, urged, that it was no cause against the 
rule for judgment as in case of a nonsuit, because, sup¬ 
posing the bankrupt should arrive by that time, he could 
not be compelled to give evidence of the supposed corrupt 
contract upon which the action was founded, without sub* 
jeeting himself to penalties. 


The Court was of this opinion, and, therefore, made the 

Rule absolute. 


Monday, 
May 20. 


Corbett, Executor, r. Powell. 


Declaration by MeREWETIIER, in this. case, moved to sign judgment 
bond, deliver- as for want of a plea, and that the defendant’s attorney 

iirUry—iiiam 8,loul{1 P a y ll,e costs, upon an affidavit that the plea was 
pita on the 

6th, of an - assignment ’ of tl»c bond before the death of testator and payment to the 
assignee—defendant ruled to abide by plea on the 16th—replication took issue on the 


payment pleaded, anil plaintiff entered a similiter for defendant—similiter struck out 
by defendant, who tiled demurrer to the replication :—Held, notwithstanding plaintiff's 
delay that he might sign judgment an for want of a plea, and the Court ordered 
plaintiff's attorney to pay the costs. 
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false and merely for delay. It was an action by executors 
upon a bond. Plea, Assignment of the bond before the 
death of the testator, and payment to the assignee. Re¬ 
plication, taking issue on the payment to the assignee, and 
a similiter entered by the plaintiff. The defendant after¬ 
wards struck out the similiter, and filed a special de¬ 
murrer. 
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1822. 

Corbett 

*>. 

Poweu. 


Gaselee shewed cause, and contended, that the plaintiff 
was too late in his application. The declaration was de¬ 
livered on the 1st of February, in Hilary , witli notice to 
plead in four days. On the 6th the defendant put in a 
plea, and in ten days after the plaintiff ruled him to abide 
by his plea, which the defendant did accordingly; the plain¬ 
tiff then replied, that the debt was not paid modo et form&, 
and added a similiter for the defendant. The latter, how¬ 
ever, as he had a right to do, struck out the similiter and 
demurred to the replication. On the 17th the plaintiff ob¬ 
tained this rule for leave to sign judgment, but t lets 
clearly too late, the defendant having demurred to the re¬ 
plication in time. The plaintiff could not complain of 
being misled by the plea, and, therefore, he had no right 
to sign judgment. 

Merezcether, contrd, was stopt by the Court. 

Per Curiam. —The plaintiff has moved with less rapidity 
than he might have done, by which the defendant has ob¬ 
tained more time than he wag otherwise entitled to. He has 
no reason therefore to complain of that. Wjj held the other 
day (a), that where a plea is of such a nature as to make 
it necessary for the plaintiff's attorney to take the advice and 
assistance of counsel, as to the mode in which he should 
reply, we should treat it as a false plea, and allow the plain¬ 
tiff to sign judgment. We think, this being an unusual and 

(«) Shadholt v. Berthoud, ante, 446. 



450 

1822. 

WW 

Corbett 

v. 

Powell. 


CASES IN THE KING’S BENCH, 

ingenious plea, in which the attorney might reasonably think 
it necessary to take the advice of counsel, and as the de¬ 
fendant has shewn most manifestly that the plea was for 
delay, we ought to adopt the same rule in this instance. 
If defendants will plead sham pleas, let them adopt those 
which have been long in use and to which every attorney 
knows how to reply, and not any new form which may render 
it necessary to apply to counsel. 

Rule absolute. 


ment against 
the Sheriff 
should stand 
as a security, 
the plaintiff 


Jagues v. Campbell. 

May 20. * 

On a question, Motion to set aside a regular attachment against the 

whether a re- ^ ° f 

gular attach- Sheriff. The question was, whether the plaintiff had lost a 

trial, in which case the attachment was to stand as a se¬ 
curity. It appeared, that the plaintiff could have set down 
^ ^ his cause for trial for the last Sittings in Term. To this it 

trial, and it ap was answered, that as the cause was defended it could not 
have been tried at that Sitting, and as the defendant now 
offered to go to trial at the Sittings after Term, it was 
argued, that the plaintiff could not be said to have lost a 
trial. But 

The Court said, they could not enquire whether the plain¬ 
tiff could have tried his cause on the day on which it might 
have been set down ; it was sufficient for them to know that 
he might have set it down for the last Sitting in Term, and 
therefore, they considered that he had lost a trial, and ordered 


pearing that 
the cause, 
which was de¬ 
fended, might 
have been set 
down on the 
last Sitting in 
Term, when 
defended 
causes are not 
usually tried; 
the Court re¬ 
fused to take 
notice of the 
latter circum¬ 
stance, and 
held, that the 

eSJtd attachment to stand as a security. 

ordered the 
attachment to 
■tand as a se¬ 
curity. 


Rule discharged. 


Holt for the plaintiff, and Abruham for the defendant. 
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Price ». Heapy and Another. 

DECLARATION in debt on bond, dated 2d Novem¬ 
ber, 1818. Defendants craved oyer of the bond, and set 
out the condition, viz. “ that if the above bounden William 
Heapy and William Tiffin, or either of them, &c. do and 
shall, well and truly pay, or cause to be paid, unto the above 
named P. Price, &c. the full sum of 500 1. on or before the 
expiration of two years from the date of the above written 
obligation, or upon or immediately after the recovery of an es¬ 
tate, consisting of lands, &c. situate at Camden, in the State 
of New Jersey, one of the United States of North America, 
by James Tiffin , husband of Martha Tiffin, deceased, or of 
any other person or persons for him, his heirs, &c„ which 
said estate was held, occupied, and enjoyed in fee-simple by 
Martha Tiffin, wife of the aforesaid James Tiffin, and sister 
of the abovementioned P. Price, and to whom the said 
P. Price is heir at law, then, on the payment of the afore¬ 
said sum of 500/. to the said P. Price, Sac. without fraud 
or delay, this written obligation shall be void, otherwise 
the same shall remain iu full force and virtue. And in case 
the said James Tiffin, or any other person • or persons for 
him, &c. shall fail in the recovery of the aforesaid estate, or 
any other estate # or estates situate in New Jersey, or in «ny 
other part of the said United States of America, of which 
the said Martha Tiffin died possessed, upon due proof of 
his having so failed in the recovery as abovesaid, then this 
written obligation shall be void and of no effect, otherwise 
the same shall continue in full force aud virtue, and the 
aforesaid P. Price shall not be chargeable of any expence 
whatever in the recovery of the said estate or estates, whe¬ 
ther recovered or not recovered.” Pleas, lirst, that the said 
James Tiffin is still alive, and that the estate mentioned and 
alleged iu the condition to have bc-ii held in fee-siinjirdf* bw 


Monday, 
May 20. 


Declaration in 
debt on bond, 
conditioned 
for the pay¬ 
ment of 500 /., 
on or before the 
expiration of 
two years, or 
vponjhe reco¬ 
very of an estate 
in A. by J. T., 
and in case 
J. T. should 
fail in the re¬ 
covery thereof', 
upon due proof 
of his having 
so failed, the 
obligation to 
be void. Plea, 
that J. T. is 
still alive, and 
that the estate 
bath not been 
recovered by 
him according 
to the tenor 
of the condi¬ 
tion. Repli¬ 
cation, that 
plaintiff has 
not at any 
time had due 
proof made to 
him that J. T. 
has failed in 
the recovery. 
Demurrer,that 
an immaterial 
fact is put in 
issueHeld, 
that the obli¬ 
gee is entitled 
to judgment. 
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Martha Tiffin hath not been at any time, or in any manner 
recovered by the said James Tiffin, or by any other person 
or persons for him, &c. according to the tenor, &c. of the 
said condition. Second, that the said James Tiffin is still 
alive, and that he hath not, nor hath any person on his be¬ 
half, succeeded in the recovery of the said estates, or any or 
either of them, in the said condition in that behalf mention¬ 
ed, but therein the said James Tiffin wholly failed; of which 
said several premises plaintiff afterwards, to wit, on 1st Ja¬ 
nuary, 1820, at, &c. had due proof and notice. Third, 
the same 'as the first. Replication to the first and third 
pleas, that plaintiff hath not at any time had due proof 
made to him that the said James Tiffin , or any other person 
or persons for him. See. have failed in the recovery of the 
said estate in the condition mentioned to have been held in 
fee-simple by the said Martha Tiffin , or any other estate or 
estates situate in New Jersey, or in any other part of the 
United States of America, of which she died possessed. 
Issue and similiter on the second plea. Demurrer to the 
replication to the first and third pleas, assigning for cause 
that plaintiff has put in issue an immaterial fact. Joinder 
in demurrer. 


JR. V. Richards, in support of the demurrer. The ques¬ 
tion is, whether, taking the whole of the condition of the 
bond together, it is essential that there should be proof of 
failure in the recovery of the estate, and tli&t notice of such 
failure is to be given to the obligee ? No such proof or 
notice is necessary. It is quite clear from the condition it¬ 
self that the'intention of the parties was, that two years at least 
should be given for the payment of this sum of money ; and 
that if the estate had been recovered immediately after the 
execution of the bond, still the obligor was'not to pay until 
the end of the two years ; bat in the event of its not being 
recovered, theu it M as not payable at all. The condition of 
the bond is not accurately worded, but looking to the latter 



453 


EASTER TERM, THIRD GEO. IV. 

part of it, the substance of the condition is, that the money 
is to be paid on the recovery of the estate, but not before. 
It is true, that there are the words “ upon due proof of his 
having so failed in the recovery.” What proof is required l 
Unless proof is to be given of time and place of the failure, 
it is difficult to say what sort of proof is required. Whether 
recovered or not, due proof is to be given to the plaintiff. 
But what that proof is to be, it is impossible to say. The 
fact of the proof of failure is immaterial, and, therefore, 
the plaintiff’s replication is clearly demurrable. 

Campbell , contrd, was stopt by the Court. 

Per Curiam .—The question turns entirely upon the con¬ 
dition of the bond, and not upon the pleadings. The sub¬ 
stance of the bond is, that if the estate is recovered within 
two years the money is to be paid as soon as the estate is 
recovered; if an attempt is made to recover it within two 
years, and there is a failure, the obligor is to be excused 
from paying, but if he does nothing during the two years 
towards the recovery of the estate, he is at all events to pay. 
at the end of that period. If that be not so, it is impos¬ 
sible to couceive why the two years are introduced into the 
bond. The defendants are to pay in less than two years 
if the estate is recovered; but it is not to be paid at all if 
they can prove that an attempt has been made, and failure, 
to recover it wi'ihin that time. If they do nothing tHfey 
are at all events to pay at the end of two years; otherwise 
they might lie by for ever, and take no pains whatever 
to recover the estate; and it is' material to observe, that 
the plaintiff is to be at no expence in the recovery of the 
estate; nor is he required to make any exertion towards 
that object. We are of opinion, that the plaintiff is. en¬ 
titled to judgment. 

Judgment for the plaintiff on demurrer. 

« o 
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Monday , 
May SCO. 


The statute 
IB Geo.S. c. 25. 
s. 5. gives au 
appeal to the 
Sessions 
against tlie al¬ 
lowance by 
two Justices, 
of constable’s 
accounts, “ in 
case the over¬ 
seer or onr- 
srem shall find 
that the parish 
or township is 
aggrieved" 
thereby ; but 
the right of ap¬ 
peal cannot be 
exercised by 
one overseer 
without the 
consent of the 
majority. 
Therefore 
where a town¬ 
ship had four 
overseers and 
four church¬ 
wardens, and 
seven were for 
allowing the 
constable’s ac¬ 
counts, against 
the sense of 
the eighth, 
and a majority 
of the lay-pay¬ 
ers ; and two 
Justices after¬ 
wards allowed 
the accounts : 
Held, that the 
single overseer 
could not ap¬ 
peal against 
the allowance 
in his own 
name, and this 
t'onrt refused 
a munduinux to 
me Sessions to 
hear the up- 
peal. 


The Kino v. The Justices of Manchester. 

Upon a rule nisi for a mandamus to the defendants to 
enter continuances, and hear an appeal against the allowance 
by two Justices of the constable’s accounts for the township 
of Ashton-under-linc, it appeared that the officers of the 
township consisted of four churchwardens, and four over¬ 
seers. At a meeting of the inhabitants of the township, the 
last quarterly accounts of the constable were submitted to 
audit ana inspection, and the accounts were disallowed; 
upon which the .constable, in pursuance of the statute, 
18 Geo. 3. c. 25. s. 4. submitted his accounts to two 
county Justices, by whom they were examined and al¬ 
lowed. One of the overseers, without the concurrence 
and against the approbation of the remainder, appealed 
to the Sessions against the allowance of the Justices, in 
his own name, and the Sessions dismissed the appeal, 
on the ground that the other overseers and the church¬ 
wardens did not join in the proceeding. The question now 
raised in argument was upon the construction of the appeal 
clause in the above-mentioned statute, which enacts, “ that 
in case the overseer or overseers of the poor of the said 
parish, township, &c. shall find that the parish, township, 
&c. is aggrieved by any neglect, act, or thing done or omit¬ 
ted by the said constable, See. or by any of his Majesty’s 
Justices of the Peace, or shall have any material objection to 
such account, or any part thereof, or to such determination 
as aforesaid, it shall aud may be lawful to and for sucA 
overseer or overseers in any of the cases aforesaid, giving 
reasonable notice, &,c. to appeal to the next General or 
Quarter Sessions,” &c. 


Cvltman now shewed cause against the rule, and contend¬ 
ed, that according to the true construction of 18 Geo. 3. c. 19. 
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s. 5. it was not competent for one overseer of the township 
to appeal against the allowance of the constable’s accounts 
without the authority of the rest of the churchwardens and 
overseers, or at least a majority, inasmuch as the determin¬ 
ation to appeal is a deliberative act in which all the officers of 
the township must join. This was the plain meaning of the 
appeal clause, and could not be controverted. This case was 
distinguishable from Hex v. Pascoe (a), cited when the rule 
nisi was obtained, because there the act done by the single 
overseer was not a deliberative act, and therefore did not re¬ 
quire the concurrence of the other parish officers. Here 
the act was deliberative, because the overseers and church¬ 
warden must find that the township is aggrieved before they 
appeal, and therefore the Sessions did right in dismissing the 
appeal. 

J. Williams, contrA, relied upon Rex v. Pascoe as an 
express authority, though the question there arose upon the 
50 Geo. 3. c. 49. That was a case where the accounts of 
overseers had been allowed by two Justices at Special Ses¬ 
sions, and an order made to pay the balance over to their 
successors, which order was confirmed on appeal, but the 
outgoing overseers having refused to pay over the balance, 
it was held, that two Justices might issue their warrant to 
levy it under that statute, upon the application of one of the 
succeeding overseers, although the rest of the. churchwardens 
and overseers refused to concur in the application ; and tfiis 
Court granted a mandamus to the Justices to compel them 
to issue their warrant upon the application of the single over¬ 
seer. Now this case is within the reason and principle 
of that decision. Referring to the language of the appeal 
clause of the statute in question, the reasonable construction 
is, that any one overseer, if he be dissatisfied with* the 
accounts, may institute an appeal, for the words are, “ the 
overseer or overseersand unless it is said that the words 

(a) :i M. & s. 34.1. 
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u the overseer” refer only to the case of a parish having but 
one overseer, the plain intendment of the statute is to give 
the right of appeal to any one overseer who may be dissatis¬ 
fied. If this construction be not given to the clause, the 
great body of the lay-payers can have no relief in any case 
even where the grossest injustice and dishonesty may appear 
in the conduct of the constable. A majority of the over¬ 
seers may decide against the minority, and obstruct that 
justice which it is the object of the legislature to extend 
to those who are most interested in the faithful disbursement 
of the parish money. In this case the great body of the lay- 
payers were dissatisfied with the constable’s accounts, and 
unless it is decided that they may appeal through the instru¬ 
mentality of one overseer, the most inconvenient and un¬ 
reasonable consequences must follow. 

Abbott, C. J.—It is much to be regretted that not only 
in different acts of parliament, plainly enacted with a view 
to the same object, but even in different sections of one and 
the same act of parliameut, there should be found a 
variation of phraseology calculated to introduce confusion. 
The duty of the Court is to find out the meaning of the 
particular passage of the section in question, and, in so 
doing, to look not only to the words, but to the whole of 
the sentence and the context, and to see whether the mischief 
which has been pointed out in argument, was that which the 
legislature intended to remedy. The present question arises 
upon the 18 Geo. 3. c. 19. with regard to the allowance of the 
constable’s accounts. The constable is, in the first instance, 
to deliver in his accounts to the overseers, whatever be their 
number. They having received his accounts, are to lay them 
before the rated inhabitants, in order to ascertain whether 
they *are correct. If the rated inhabitants', or lay-payers, are 
dissatisfied, they may object to pay the constable’s demand, 
but then the constable is not to be left entirely to the mercy 
pf those out of whose pockets the cxpences incurred by him 
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are to come; for if at the meeting of the lay-payers it is 1822. 
determined not to pay the constable, he has a right to go 
before two justices of the peace, and to have his account v. 

allowed by them, if they shall think fit. Then the fifth maiicheitm. 
section gives the appeal, and enacts “ that in case the over¬ 
seer or overseers of the poor are dissatisfied with the deter* 
xnination of the Justices, it shall be lawful for such overseer 
or overseers to appeal to the Quarter Sessions, and the Jus¬ 
tices there assembled are required to receive such appeal, 
and to hear and finally determine the same.” The question 
is, whether we are to read the words “ the overseer or over¬ 
seers” as they are found in this section, in the same sense as 
an overseer or overseers. The same phrase ,f the overseer 
or overseers” occurs in the 6th section, which provides, 
u that in all corporations or liberties which have not four 
Justices of the Peace, it shall be lawful for the overseer or 
overseers of the poor of the parish, township or place; 
where an appeal is given by this act, to appeal, if he, or they 
shall think fit, to the next General or Quarter Sessions.” 

It is urged, that uuless it is permitted to one overseer to 
appeal, the parish may sustain great injury, because it is 
possible that the majority of overseers may be colleagu- 
ing with the constable, and may be desirous of doing 
that which the inhabitants think ought not to be done. 

That may be so, but on the other hand it is possible 
that one overseer out of many, if he has the power of ap¬ 
peal against the order of the Justices, mby employ £hat 
power without the concurrence of the majority of the lay- 
payers, for the purpose of sanctioning an improper account 
of the constable. But the expression contained in this act 
of parliament, “ that in case the overseer or overseers shall 
find that the township is aggrieved ,” seems to import that 
this is to be an act of deliberation on the part of the over¬ 
seers, whether the inhabitants of the parish are satisfied or not. 

That leads me to think, that the legislature intended that 
where there are more than one overseer, there should be the 
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concurrence of a majority in the act of finding that the 
parish is aggrieved, and that the appeal then only is proper. 
Another circumstance in this particular act of parliament, 
which leads to the same conclusion, is, the clause which 
gives costs; for I apprehend, that if an appeal were brought 
by a majority of the officers on the part of the parish, and 
the appeal should fail, and the Justices at Sessions should 
award costs to the constable, he would have a right to have 
those costs reimbursed, not merely out of the pocket of the 
overseer, but out of the parish funds, and it is a peculiar 
reason for giving the power of determining whether an appeal 
should be instituted or not, that costs are an incident to the 
exercise of that-power. For these reasons it appears to me, 
upon the best consideration which I have been able to give 
to this act of parliament, that if there be a single overseer 
only in a parish, he shall have the right to appeal; but that 
if there are several, there must be the opinion of the ma¬ 
jority concurring in the determination to appeal, in order to 
authorise the proceeding. The difference between the 
language of the statute 50 Geo. 3 . c. 49, upon which the 
case of Rex v. Pascoe was decided, and that of the pre¬ 
sent statute, is certainly very slight; the word in the former 
is, “ overseers,” without the definite article the, and no 
doubt there may have been very good reasons for the decision 
in that case, because, as the burthen of the proceeding 
might fall upon the parish, the question there was, whether, 
upon reference to the statute, less than the majority of the 
overseers could concur in the application for a warrant to 
levy the money; and the Court were of opinion, with this 
view, that an overseer might make the application to the 
Justices for their warrant, in order to avoid unnecessary ex¬ 
pense. For the same reason, as the process of appeal 
might lean to very considerable expeuse, I am of opinion 
that * the meaning of the statute is, that the proceeding must 
be instituted by a majority of the overseers on the part of 
the parish, because in case of failure in the appeal, the costs 
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would come out of the pockets of the parishioners. I 1822. 

think the present case is distinguishable from Rex v. Pascoe, 

and consequently this rule must be discharged. v. 

1 Jurticrs °* 

Manchester. 

Baylky, J.—This case is perfectly distinguishable from 
Hex v. Pascoe. The statute 50 Geo. 3. c. 49. declares that 
the outgoing overseer is to pay the succeeding overseer, the 
balance remaining in his hands, and it is the duty of the 
succeeding overseer to take care that that balance is paid, 
and the payment of it must of necessity be beneficial to the 
parish at large, because so soon as it is paid, the money is 
applicable in aid of the parish expeuces. All thafthe Court 
decided in that case was, that when it was found there was a 
balance in the hands of the outgoing overseers, any one of 
the succeeding overseers might obtain a warrant from two 
Justices to have the money levied, and the Justices were 
bound to giant the warrant in aid of the overseer. The 
warrant in that case was granted on the application of a 
person, whose duty it was to make that application for a pur¬ 
pose beneficial to the putish at large. In the present in¬ 
stance, the appeal may be beneficial to the township ; but it 
may possibly be prejudicial to it, by reason of the costs 
which it may occasion. If it had been the intention of the 
legislature that one single overseer out of many might act 
upon his own judgment, and might himself institute au 
appeal, I should have expected the language of the act of 
parliament to have been different. The "words are, “ the 
overseer or overseers, and if he or they shall jiud that there 
are grounds of complaint on the part of the parish, he or 
they shall have a right of appeal.” The word “ find” im¬ 
plies judgment and deliberation, but that must apply to the 
whole body of the overseers, and cannot be limited to an 
individual overseer where there are more than one. 

Holroyd, J.—I atn of opinion that the right of appeal¬ 
ing is given by this statute to the overseers as a body, and 
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not individually. It is given to one, if there be but one, in 
the parish or township; but if there be more than one, the 
power is to be exercised by the majority; and upon this prin- 
Manukiter. c *pk» that the act of the majority is the act of the whole, 
if the power is given for any general or public purposes. 
Grindley v. Barker (a). The right of appeal here is not 
given to the whole body of the overseers at all events, but 
only in a particular event, and that is, in case the overseer or 
overseers for the time being shall find, that the township is 
aggrieved by any act done, or omitted by the constable. 
Until the grievance is found and ascertained by them as a 
body, no appeal is given. I am therefore clearly of opinion 
that this rule must.be dischaiged. 

Best, J. concurred, and said, that the Court would be 
doing violence to the act, in holding that one overseer might 
appeal against the opinion of the majority. 

Rule discharged. 

(a) 1 Bos. Sc Pul. 229. Vide Cooke v. Loveland, 2 Bos. Sc Pul. 31, and 
Rex v. Fexcrqft, Burr. 1017. 
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b3 Geo. 3. vJN shewing cause against a rule nisi, for a habeas corpus 

tutes the writ* to brin S U P the body of this defendant from Bodmin gaol, 
de cantumace in orcier to be discharged from a commitment upon a writ 
thu'old writ de de contumace capiendo, under stat. 53 Geo. 3. c. 127, it ap- 
eapi(c«A>”*and° P eare d from the warrant and^ significavit, that the defendant 

directs that had been committed by the Ecclesiastical Judge of appeal, 
the former , ... . 6 , rr 

shall be con- for a contempt, m the non-payment of a sum of money, 
sidered in the 

san^e way, and be open to the same objections as the latter. Therefore where a defend¬ 
ant was committed by an Ecclesiastical Judge of appeal for contumacy, in not paying 
costs, and the significavit only described the suit to be “ a certain canoe of appeal and 
complaint of nullity,'’ without shewing that the defendant was committed for a cause 
within the jurisdiction of the Spiritual Judge:—Held, that the defendant was entitled 
to be discharged on habeae eorptu. 



461 


EASTER TERM, THIRD GEO. IV. 

% 

u upon a certain cause of appeal and complaint of nullity." 
Hie principal objection to the commitment was, that it 
was defective, in not shewing that the defendant was com¬ 
mitted for a cause within the jurisdiction of the Ecclesias¬ 
tical Judge. 

Carter , for the promoters, contended, that this being a 
commitment in a suit of appeal, this Court was bound to 
presume that the Ecclesiastical Court had jurisdiction over 
the matter or cause in which the defendant was guilty of 
contumacy. It was now too late for the defendant to ob¬ 
ject to the warrant, that the Ecclesiastical Court had not 
jurisdiction. If this objection were available, he ought to 
have moved for a prohibition. Here the warrant was in the 
usual form in appeal causes, and the Court must necessarily 
intend that the Ecclesiastical Judge had jurisdiction. 

Selwyn, contrsL—The stat. 53 Geo. 3. c. 127, which sub¬ 
stitutes the writ de contumace capiendo for the old writ de 
excommunicato capiendo t directs that the former shall lie 
considered in the same way, and be open to the same ob¬ 
jections as the latter. Therefore, if the objection taken in 
this instance is tenable, it is available in this Court, and the 
defendant is entitled to the benefit of a habeas corpus. 
Now, the objection to the warrant and significant is, that it 
does not appear upon the face of the proceedings that the 
defendant was ^committed for a cause over which tljp Spi¬ 
ritual Court had jurisdiction. It is necessary to give validity 
to the proceeding, that it should appear upon the face of 
the warrant of commitment what the nature of the suit was 
in the court of appeal, in order that this Court may judge 
whether the Spiritual J udge had jurisdiction or not. Here 
there is not a single iota indicating that the Ecclesiastical 
Court had any jurisdiction whatever. The warrant should 
have gone on to describe the nature of the suit. Merely 
describing it as “ a certain cause of appeal, and complaint 
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of nullity,” is not sufficient. He cited Dr. Watson’s 
case (a), and Hex v. Fowler (6), as authorities in point upon 
the old writ de excommunicato capiendo, and therefore 
strictly applicable, for the reason already urged, to the pre¬ 
sent case. 

The Court took time to consider the case, and look into 
the authorities, and this day 

Abbott, C. J. delivered the opinion of the Court:—We 
ore of opinion, that in this case the rule for a habeas corpus 
must be made absolute. The writ de contumace capiendo 
has issued in pursuance of 5.T Geo. 3. c. 127, by which sta¬ 
tute it is directed, that that writ shall be considered in the 
same way, and be open to the same objections to which the 
old writ de excommunicato capiendo is subjected. There 
are several cases in the books upon the old writ de excom¬ 
municato capiendo, which arc all applicable to the present 
case, and the principle to be collected from those decisions 
is this, that it must appear upon the significavit and peti¬ 
tion on which the writ issued, if the party has been con¬ 
demned to pay costs for any contempt whatever, that the 
subject-matter on which the writ issues has arisen, and is 
matter apparently within the cognizance of the Ecclesiastical 
Court. That is the general principle decided in several 
cases, particularly in Hex v. Fowler (c), although it should 
appe?«- that the party was condemned and assessed in an ap¬ 
peal. Our doubt was, whether, as it appears in the pre¬ 
sent case that the signiticavit and condemnation for costs 
was in a suit of appeal, it might not be sufficient, without 
expressly shewing that the suit was within the spiritual juris¬ 
diction. The case of Iicx v. Fowler shews, that it was not 
sufficient, but it does not appear to us that the question 
arose in that case; for although, on reading the case, it ap- 

(a) 2 Ld. Itaym. 7‘JO. S.C. Id. 

017. S. C. 7 Mod. 117. 
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pears that it was in a cause in the Ecclesiastical Court, yet 
the significavit does not shew what the cause was. The 
language of the significavit is, that it was in some suit of 
appeal promoted in the Ecclesiastical Court, in which the 
defendant was condemned to pay costs. Therefore, though 
the significavit, in the present case, shews that it was an ap¬ 
peal suit in which the defendant was condemned, yet we think 
that ought not to operate against this application, which is 
in favour of personal liberty, and consequently the defendant 
ought to be discharged. There is also another case of Rex 
v. Eyre ( a ), which is an authority upon this point. There 
the significavit appears to have been on an appeal and com¬ 
plaint of nullity; and the exception was taken to it on the 
ground, that from a nullity there lies no appeal; but it was 
answered, that this was the form, and that the exception 
would not lie ; but on looking further into the report of that 
case, there appears to have been a third exception, namely, 
that the Judge is made a party, and is condemned in costs. 
The answer given to that is this, “ In this case there could 
he no other; he cx officio excommunicates a man; that mau 
appeals, and must make somebody a party ; there is no pro¬ 
moter, and therefore he cites the Judge : the superior juris¬ 
diction is of opinion he has douc the man an injury, and 
why then should he not pay costs ? Lord Talbot in his 
time, and Lord Harihcicke since, upon exceptions to the 
significavit, held it was proper to make him a party, and that 
he was liable to costs.” Now, in that case the Court might 
have collected from the significavit, that the suit was pro-* 
perly in a matter of ecclesiastical cognizance, and over which 
the court of appeal would have jurisdiction. There is ano¬ 
ther case in Strange , of Rex v. Eyre (b), wjiere two signi- 
ficavits were quashed, being only said to be in a cause which 
came by appeal concerning a matter merely spiritual; and 
Lord Chancellor Talbot said, “ We arc not to lend our as¬ 
sistance but where it appears clearly they have jurisdiction; 
(a) 2 Stra. 11S‘>. (6) 2 Stra. 1067. 
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and are not to trust them to determine what is a matter 
merely spiritual. It is no more than saying, it is within 
their jurisdiction, which is never endured. In Fowler a 
case, in Salk. 293, it was in causis jurium ecclesiasticorum , 
and held not sufficient.” The significavits in that case went 
rather farther than the significavit does in the present, for 
in that they clearly imported that the matter was originally 
of spiritual jurisdiction; but here, what the original suit 
was, does not appear. Therefore we cannot say, from the 
present significavit, that the matter before the court of ap¬ 
peal was properly matter of ecclesiastical jurisdiction. Not 
being able to* say that this was an appeal in a matter of ec¬ 
clesiastical jurisdiction, we think the authority last referred 
to is directly in point, and the defendant must be brought 
up and discharged. 

Rule absolute. 


Right, on the Demise of John Gillard, c. Richard 

Gillard. 

Ejectment for certain freehold lands in West jil- 
vington , in the county of Devon. At the trial before Gra¬ 
ham, B., at the Devonshire Summer Assizes, 182J, a verdict 
was found for the defendant, subject to the opinion of the 
Court upon the following case:—The lessor of the plaintiff 
was heir at law of his uncle, Richard Gillard , deceased. 
At the time of the death of Richard Gillard, he was seised 
in fee of the several freehold and leasehold tenements, after 
mentioned, and none others, namely, a freehold tenement 
consisting of a dwelling-house and garden, with the appurte¬ 
nances called Greenhill; two other distinct freehold tene- 

estates, ami ments, the one consisting of three cottages and gardens, 
then gave to 

his nephew T. a legacy of 700t., and to his nephew J. (his iicir at law) a legacy of sot., to 
be paid by his executor, and then appointed his youngest nephew it., “ my whole Bnd 
sole executor of “ all my lands for ever, and leasehold property here or at }j., or money 
“ that shall become due for the same, paying M. if. 1 21., and my sister E. so l. per 
“ annum, payable half-yearly —Held, under this devise, that his executor and nephew 
K. took all the freehold property of which he died seised. 


Monday, 
May so. 


Testator pos¬ 
sessing free¬ 
hold and lease¬ 
hold property- 
in the parish 
of />., where 
he resided and 
made liis will, 
and also of 
similar proper¬ 
ty in the pa¬ 
rishes of S. 
and If. A., 
made his will, 
charging his 
debts, lega¬ 
cies, and fune¬ 
ral expences, 
on all his real 
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with the appurtenances, and a small leasehold garden near 
the tenement called Greenhill ; all situate in the parish of 
Dodbrook; six acres of freehold land in the parish of 
Slokenham, and upwards of a mile distant from the village 
of Beeston , in that parish; and of several leasehold tene¬ 
ments, and about seventy acres of leasehold land, in and 
near the village of Beeston ; and of about fifty-eight acres 
of freehold land, in five several distinct freehold tenements; 
and one leasehold tenement consisting of twenty-three acres, 
situate in the parish of fVest Alvington ; but these estates 
were originally parts of the manor of Dodbrook; pnd were, in 
the year 1812, purchased by and conveyed to the testator, 
as parts and parcels of such manor, on a general sale and 
division thereof, and which manor has from that time ceased 
to exist. The testator, at the time of making his will, and 
of his death, resided in the dwelling-house called Greenhill, 
and had in his own occupation all the lands in the parish 
of West Alvington, and also the freehold lands in the parish 
of Slokenham, and the leasehold tenement and leasehold 
land situate in and uear the village of Beeston, but the 
freehold cottages and gardens, and the small leasehold gardeu 
in the parish of Dodbrook, were in the occupation of tenants. 
The freehold land in West Alvington consisted of ten dis¬ 
tinct closes or fields, eight of which lie together, except 
beiug separated by the highway; and the other two are 
separated from these eight, by estates belonging to other 
persons, and the nearest field to the residence of the Jestator 
is distant from it about half a mile. The testator, before 
he made his will, had contracted to sell to one Mr. Newman, 
all the lands in the parish of Slokenham, and the leaseholds 
in and near the village of Beeston, for the *sum of 20401. 
The amount of the testator’s debts at the time of his death, 
exceeded his personal property. On the (ith September, 
1819, the testator made his will as follows:— 

“ First, I will and direct that all my just debts, legacies, 
and funeral expences, shall be fully paid and discharged, and 
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with the due payment whereof I do hereby subject and 
charge all my real estates, messuages, lands, and tenements. 
First, I give and bequeath unto my nephew Thomas Gillard, 
of High Week, 700/. of lawful money, to be paid by my 
executor hereinafter mentioned. Likewise to my nephew 
John Gillard , the sum of 20/., to be paid by my executor. 
I give mortgage of Bartlett's house to Richard Gillard my 
executor. Lastly, 1 do make, constitute, and appoint, Ri¬ 
chard Gillard my whole and sole executor of all my lands 
for ever, and leasehold property here or at Beeston, or money 
that shall become due for the same, paying Maria Bartlett 
12/. per annum by half-yearly payments, that is to say, the 
27th January, and 27th July, and my sister Jilizabeth Gil¬ 
lard 20/. by half-yearly payments. I give 60/. due from my 
brother’s will to me, to my executor.” The said John Gil¬ 
lard and Richard Gillard, in the will mentioned, are the 
lessor of the plaintiff and the defendant. If the Court shall 
be of opinion that the freehold lands in West Alvinglon 
passed under the will to Richard Gillard the defendant, then 
the verdict is to stand, but if not, then the verdict is to be 
set aside, and a verdict to be entered for the plaintiff. 


On a former day in this Term Carter urgued the case for 
the lessor of the plaintiff, and Adam for the defendant. It 
was contended for the lessor of the plaintiff, first, that the 
words of the will were not sufficient to carry any freehold 
to the defendant, and Clements v. Castle («), and Doe v. Pig- 
gott (6), were cited ; and second, supposing they were suffi¬ 
cient, still the freehold lands in West Alvington, which were 
the subject of this ejectment, did not pass to the defendant 
under this will', and reliance was placed upon these words of 
the will, viz. “ I do make, constitute, and appoint Richard 
Gillard .my whole and sole executor of all my lands for 
ever, and leasehold property here or at Beeslon, or money 
that shall become due for the same.” The word “ here” it 
(a) Noy, 48. (A) 7 Taunt. 553. 
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was insisted must be construed strictly, and if so, it would 
control the former expression of “ all my lands for ever,” 
and confine the devise to the lands in the parish of Dod- 
brook, where the testator resided, which formed but a very 
small portion of the whole property, and therefore the devise 
would not extend to the testator's other lands in West Al- 
vington. Upon this ground it was urged, that the lessor of 
the plaintiff, who was the testator's heir at law, took all the 
freehold lands situate in that parish. On the other hand, it 
was contended, that it was the evident intention of the tes¬ 
tator to give the whole of his freehold property to the 
defendant, without any restriction, inasmuch as h£ made those 
lands chargeable with the payment of his debts, certain lega¬ 
cies, and his funeral expences, and it was urged, that unless 
this construction was put upon the will, his executor, the 
defendant, would have no means of satisfying any of the 
liabilities to which he was subjected. 

The Court took time to consider of the case, and 

Abbott, C. J. now delivered judgment, and after stating 
the case, proceeded as follows:— 

Upon this will, considered as it ought to be with reference 
to the testator’s property at the time of making the will, we 
are satisfied that he intended his executor to take all his 
freehold property, and we also think the words of the will 
are sufficient to give effect to this manifest intention. It is 
found that the’amount of the testator’s debts exceeded the 
value of his personal property. The amount of a,man’s 
debts, and the value of his personal property, are subject to 
so much fluctuation from time to time, that^in general very 
little reliance can be placed upon them. But in ‘the present 
case the will was made so recently before the death of the 
testator, that it must be presumed to have been made with 
a view to that state of facts, which was likely to exist at the 
time of his death; and accordingly we fiud by the will, that 
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he has charged all his real estates, messuages, lands, and 
tenements, with the payment of his debts, legacies, and 
funeral expences, and having so done, he immediately gives 
a legacy of 700/. to his nephew Thomas GUlard, and like¬ 
wise he gives to his nephew John Gillard, his heir at law, 
the sum of 20/. If he had done no more than this, that 
charge might not perhaps have operated conclusively against 
the heir, for he might take the freehold subject to the first, 
which was the most important, legacy. But he has done 
more, for he has directed these legacies to be paid by his 
executor, shewing that he meant his executor to take the 
estate as a fund out of which the legacies were to be paid. 
In the concluding part of the will, and immediately after the 
clause which directs the payment of these legacies, comes 
another direction to pay Maria Bartlett , and his sister, Eli¬ 
zabeth Gillard, annuities of 12/. and 20/., which annuities 
become chargeable upon the executor, and must therefore be 
intended to be a burthen upon the estates. This gift there¬ 
fore manifestly includes some part of the freehold estate, and 
the question is, whether it includes the freehold estate of 
West Alvinglon, which formed part or parcel of what had 
been the manor of Dodbrook, which was purchased by and 
conveyed to the testator, and which was in his own occupa¬ 
tion, and at no great distance from his residence. The 
words of the gift are these—“ I do make, constitute, and 
appoint Hi chard Gillard my whole and sole executor of all 
my lands for ever, and leasehold property here, or at Beeston, 
or money which shall become due for the same.” The words 
" or money which shall become due for the same,” mani¬ 
festly relate to the contract whereby the testator had engaged 
to sell the six aqres of freehold land in the parish of Stoken- 
ham, and the leaseholds in and near the village of Beeston, 
for the single and undivided sum of 2040/., .and it is clear, 
that whatever description was meant to be affixed to the 
words “ here or at Beeston,” that which is applicable as to 
the first member of the sentence, must be applicable as to 
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the latter also; so that if there was any freehold not under 1822 . 
contract, nor intended for sale, then, in this view of the sub- gjllard 

ject, the executor would not be able to convey to the pur- *• 
chaser the freehold of Stokenham, nor be entitled to receive 
the value of that freehold, but there must be a new convey¬ 
ance; and the will makes no provision for that, which it 
probably would have done, if the testator had had it in con¬ 
templation. The intention of the testator being, as we 
think, thus manifested, that effect may be given to it, by 
construing the words “ here or at Beeston ” as relating only 
to leasehold property, or as descriptive of all the testator’s 
property, both freehold and leasehold. The latter construc¬ 
tion will obviate every difficulty that can arise, as it will ex¬ 
clude all beneficial interest, not only of the heir, but of the 
next of kin, and give the property of both kinds to the 
executor for his own benefit, subject only to such charges 
as the will may direct, or such as may result from the ope¬ 
ration of law. There appears, however, to us to be greater 
difficulty in the second construction than the first, with re¬ 
spect to the word “ here.” It is easy to construe that word 
as descriptive of the circumstances of the' occupation, and 
to construe the words “ at Beeston ” as descriptive of the 
freehold. It seems more probable that he would make a 
gift of the leaseholds, thaii do so with regard to the freehold, 
which he has manifestly charged with no very inconsiderable 
legacy, to be paid by his executor, and another of a very 
small amount to be paid also by the executor to his heir at 
law. For these reasons, and without prejudging any con¬ 
struction that may hereafter be put on these words by any 
Court that may be required to decide upon thejn, we are of 
opinion, that the words of description “ here or at Beeston,” 
whatever be their meaning, are to be confined to their last 
antecedent, namely, the leasehold property, and not to extend 
to the more ibmote antecedent, namely, “ my lands for ever." 

That is perfect and complete in itself, and does not require 
any other words to give cflfect to the thing intended to bo 
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given or directed to be done, and therefore in furtherance o£, 
and by way of carrying tlie manifest intention of the tes¬ 
tator into effect, it must be taken by itself, and need not be 
qualified, altered, or restrained by any other words whatever. 
On these grounds we think the defendant is entitled to retain 
the verdict, and therefore the postea must be delivered to the 
defendant. 

Postea to the Defendant. 


Monday, 
May to. 


An order of 
Sessions for 
assessing'and 
levying a spe¬ 
cific sum of 
money, to 
enable the 
county trea¬ 
surer to repay 
persons who 
had advanced 
money for 
county pur¬ 
poses, on the 
credit of the 
county rates, 
is bad on the 
face of it, in¬ 
asmuch as it is 
a rate to reim- 
burte, which 
the Sessions 
have no autho¬ 
rity to make. 


Hie Kino v. The Justices of Flintshire. 

O N shewing cause against a rule for a certiorari to re¬ 
move into this Court, an order made by the defendants at 
Sessions, “ for levying and paying into the hands of the 
treasurer of the county of Flint, the sum of 200/. 5s. 6d., to 
enable him to pay that sum in part payment of the claim of 
Messrs. Sankey;" it appeared that money bad been borrowed 
from time to time from Messrs. Sankey, bankers at Holy 
well, by the county treasurer, under the sanction of au order 
of Sessions, authorising him to raise money upon the credit 
of the county rates, for the public purposes of the county. 
Great part of the money so borrowed had been repaid, but 
a balance of 447/. 15s. 6d. remained due, and at the last 
July Sessions, an order was made for assessing and levying 
a county rate for the purposes above mentioned. It was now 
objected, that this rate was bad upon the lace of it, being 
made specifically for die purpose of reimbursing the in¬ 
dividuals therein named. No objection was made as to the 
appropriation of the money to the public purposes of the 
county. It was conceded that the money borrowed had 
been properly applied, but 


The Court said, that the rate was clearly bad in point of 
form. It was a rate professedly made to reimburse, which 
the Justices had no authority to order, unless sanctioned by 
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act of parliament. A rate might be generally made for 
certain objects, and might be applied to reimburse indivi¬ 
duals who had advanced money for those objects; but a 
rate to reimburse could not be supported. The certiorari 
therefore must issue; but probably all parties would be satis¬ 
fied with the understanding that the practice of making such 
rates should cease in the county. 

Rule absolute. 


1822. 

The Kise 
v* 

The 

Justices of 
FUKXSJHlJtX. 


Scarlett, Littledale , and D. F. Jones, for the defendants, 
and Parke for the prosecutor. 


REGUUG GENERALES. 

Hilary Term, 

2 & 3 Geo. IV. 1822. 

IN order to prevent the fraudulent issuing of a writ of 
execution, without a judgment to support it, it is ordered. 
That the Sealer of the writs of this Court shall not seal 
any writ of fieri facias, or capias ad satisfaciendum, without 
having the judgment paper, postea, or inquisition, produced 
to him. And it is further ordered. That the attorney con¬ 
cerned for the plaintiff in the cause, or his agent, shall, 
upon all bailable mesne process, and every writ of attach¬ 
ment, and fieri facias, and capias ad satisfaciendum, indorse 
the place of abqde, and addition of the party agains^rhom 
the writ is issued (or such other description of him as such 
attorney or agent may be able to give). And it is also 
ordered. That no judgment be signed upon any cognovit, 
without such cognovit being first produced to the clerk of 
the dockets; and, after taxation of the cosfs, filed with 
him. 

By the Court. 

IT is ordered. That from henceforth no clerk, turnkey, 
officer, or other person, employed by or under the Marshal, 
shall receive or take, except from the Marshal, any fee. 
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gratuity, or reward, for or in respect of making inquiry 
into the sufficiency of any person or persons proposed or 
intended to give security upon the granting of the rules of 
the King's Bench prison, or otherwise in respect of the 
granting of the said rules. And that the Marshal do dis¬ 
miss any person who shall offend herein. And it is further 
ordered. That a copy of this rule be hung up in the said 
prison, in the place where the table of fees is hung up. 

By the Court (a). 

(«} These rules were omitted in the hut number by mistake. 

Easter Term, 

3 Geo. IV. 1822 . 

TO prevent unnecessary expence to plaintiffs suing iu 
this Court, in case of notice given by prisoners of their 
intention to apply for their discharge, under any act made 
for the relief of Insolvent Debtors, 

It is ordered. That after such notice given to any plain¬ 
tiff, no prisoner shall be superseded or dischaiged out of 
custody at the suit of such plaintiff, by reason of such plain¬ 
tiff’s forbearing to proceed against him according to the 
rules and practice of this Court, from the time of such 
notice given, until some rule or order shall be made in the 
cause in that behalf by this Court, or one of the Judges 
thereof. And it is further ordered, That a copy of this 
rule shall be hung up in the King's Bench prison, in the 
place where rules are usually hung up. 

By tjie Court. 


MEMORANDUM. 

SIR John Silvester, Bart. Recorder of the City of Lon¬ 
don, having died in Hilary Vacation, Newman Knowlys, Esq. 
Common Seijeant, was elected to the said office; and 
Thomas Denman, Esq. was elected Common Serjeant, aud 
took his rank at the Bar accordingly. 
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Attwood v. Bonacich. 

Declaration in debt for a sum of 1800/. Plea, 

“ that the defendant did not owe the said sum of TEN 
pounds above demanded, &c.” Issue joined thereon. On 
notice of trial being given, the mistake was discovered. 

F. Pollock now moved for a rule to shew cause why, 
unless the defendant would alter bis plea, the plaintiff should 
not be allowed to sign judgment as for want of a plea, or 
why the defendant should not be ordered to amend his plea, 
and go to trial. He submitted that this application became 
necessary because a doubt might arise, whether tUe plea 
“ that the defendant did not owe the said sum of ten 
pounds above demanded” copld be cured, by treating the 
sum mentioned as surplusage; for, after the plaintiff had 
obtained a verdict, he might be deprived of the benefit of 
his action. 

Abbott, C. J.—IJow can we order the defendant to 
amend his plea 1 He may plead what plea he chooses. If 


Friday , 
June 7. 

The Court 
will not order 
a defendant to 
amend a plea 
on which issue 
has been join* 
ed, on a donbt 
suggested, 
whether the 
plea meets the 
declaration, 
but will give 
plaintiff leave 
to withdraw 
the similiter 
and demur. 

Semble, that 
a plea in debt 
that defendant 
does not owe 
the said sum 
of 101. above 
demanded 
(the sum de¬ 
manded being 
18001.) is suffi¬ 
cient, andatbe 
amount may 
be rejected as 
surplusage. 
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you wish to withdraw your similiter and demur to the plea, 
the Court will grant you that permission. I am inclined to 
think that the plea is sufficient to meet the declaration, it 
being sufficiently covered by the averment, that “ the de¬ 
fendant does not owe the money above demanded,” and that 
the words “ ten pounds” may be rejected as surplusage. 


Bayley, J. —If the plaintiff recovers a verdict, 1 believe 
there will be no difficulty in entering up tire judgment for 
the whole sum lie demands. 


F. Pollock therefore took nothing by his motion. 


Friday, 
June 7. 


The Court 
will not give a 
sheriff direc¬ 
tions liow he 
shall dispose 
of property 
remaining in 
his hands, 
which has 
been seized in 
execution, to¬ 
wards the pay¬ 
ment of a fine 
imposed upon 
a defendant 
convicted of a 
blasphemous 
libel; but if 
the sheriff has 
made an im¬ 
proper return, 
it may be 
quashed. 


The King v. Cakule. 

The defendant having been convicted of publishing a 
blasphemous libel, and adjudged by his sentence to be im¬ 
prisoned in Dorchester gaol for a certain term, and to pay 
to the King a fine of 1000/., and remain in prison until that 
fine was paid, the sheriff of the city of London, upon pro¬ 
cess issued from the Exchequer, seized the defendant’s 
goods and chattels, consisting principally of books and 
pamphlets, and then made a return “ that he had levied cer¬ 
tain goods and chattels of the said Richard Carlile in obe- 

V * 

dieuce to the writ thereto annexed, and had sold the same 
for the sum of 54 1. 7s„ and had disposed of that money” 
in the manner therein mentioned; and then proceeded to 
state “ that he had made a seizure of certain books in the 
list annexed mentioned, the value whereof was unknown. 


but which remained in his hands to be 'disposed of as the 
Court should direct.” 


H. Cooper now moved for a rule, calling upon the sheriff 
to sell the remainder of the property in his hands men- 
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turned in the return, which he contended was the proper 
course, as the sheriff could not be put in motion without 
the directions of the Court. It was difficult to conceive 
why the sheriff should make such a return, because there 
was no suggestion that the books remaining in his hands 
were of an improper nature, and might not lawfully be sold. 
Indeed many of the works mentioned in the list annexed to 
the return were perfectly innocent and free from all taint of 
blasphemy. Unless this course was adopted, the defendant 
might remain a prisoner for life; because he had no other 
means of paying the fine imposed upon him, but by the 
proceeds arising from the sale of his property seized by the 
sheriff. If, indeed, it could be shewn that the books seized 
and remaining unsold were copies of the identical work of 
which the defendant had been convicted as the publisher, the 
Court might give directions to seize those particular works 
by virtue of the statute authorising such seizure; but as 
these were books seized in execution, the case was different, 
and the sheriff ought to be ordered to sell them for the 
benefit of the defendant, with a view to his liberation. 

The Court however said that this was quite a new case; 
and they had never known any instance in which the sheriff 
lmd been ordered to sell any specific property mentioned in 
his return. They could not give him special directions as 
to what property he should sell, and what he should not. 
If the sheriff had made an imperfect or improper-return, 
the proper course was to have it quashed; and with that 
view a rule nisi might now be granted. 

Cooper therefore took a rule nisi for quashing the she¬ 
riff’s return. 

The rule however was not drawn up, the defendant choos¬ 
ing to adopt his remedy by action. 
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A. 


Saturday, 
June 8. 


and B. se¬ 


verally kept 
cash at tlie 


Kilsby v. Williams and Others. 

Assumpsit for money had and received. At the trial 
before Abbott, C. J. at the Sittings after last Easter Term, 


same banking- j n London, it appeared that the defendants being the 
notise; on the ’ rr . . 

istli November bankers of the plaintiff and of one Robertson , the plaintiff, 
drafTfor^ao/. on the 13th November 1821, paid in at their banking-house 
fafavour^of*’ a draft for 250/., drawn upon them by Robertson, who 
the former, owed them a considerable balance. The draft was received 
bankers', 6 !o by a clerk of the defendants, without any thing being said 
ter w'a^'co'nsi- respecting it, or any entry made of it in their books. In 


dcrably in¬ 
debted. .The 
draft was re¬ 
ceived by the 
bankers’clerk, 
without any 
thing being 
said respect¬ 
ing it, or any 
entry made of 
it in their 
books. In the 


the course of the 13th, the defendants discounted bills for 
Robertson to the amount of 1600/., the produce of which 
being 1579/- Gs. Ad., he expressly appropriated to the charges 
of the day. These charges consisted of bills drawn at 
Manchester, upon and accepted by Robertson, for 1342/. 2s.; 
two drafts of his for 50/. each; and the draft in ques¬ 
tion for 250/., which was presented before the other drafts. 


course of the j u a }\ iG»j2/. 2s. The Manchester bills and the two drafts 
same day the 

bankers dis- of 50/. were paid on the 13th, leaving a balance only of 

fur b. to the 137/• 4s. 4 d. in the defendants hands. On the morning of 

“STi the 14th, the defendants wrote a letter to the plaintiff, 

produce of stating that they had not carried the draft for 250/. to his 

which he cx- , . . 

pressiy appro- credit, but that they would “ retain it by them in the hope 
chargee of the ^ ts b“'ng provided for;” and they promised Robertson 
of^biiisaccep* ^ey w °uld pay it when they had funds. On the 14th, 
ed by him for 

1342/.; two drafts for 501. each given to other persons; and the draft for 2.10/. in favour 
of A., which was presented before the latter drafts. The hills and the two Ml. drafts 
were paid by the bankers on the same day, leaving a balance only of 13?/. in their hands. 
On the morning of the 14th the hankers wrote a letter to A., stating that they had not 
carried the d raft for 250 /. to li'.s credit, but that they would “ retain it by them in the 
hope of its being provided for;” and they promised B. that they wqulil pay it when they 
had tnnds. On that day the bankers discounted other bills for B. to the amount of 699/., 
the produce of which he specifically appropriated to claims upon him amounting to 599/., 
and after which an unappropriaied balance of 93/. remained in the bankers hands s— 
Held, that the bankers were liable to A. for the whole amount of the 250/. draft in an 
action for money had and received, though they had not at any moment an unappropriated 
amn in their bauds sufficient to cover the draft. 
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the defendants discounted other bills for Robertson to the 
amount of 699/. 2s., the produce of which being 692/. 1 Is; 
10 d., he specifically appropriated to claims upon him 
amounting to 599/. 2s. Id.; and after which an unappro¬ 
priated balance of 93/. 9s. 9d. remained in the defendants 
hands. From that time till Robertson failed the balance 
was against him to the amount of several thousand pounds. 
Under these circumstances it was contended, on the part of 
the defendants, that the action could not be maintained ; 
but the learned Judge told the Jury, that although a banker 
might not be bound immediately upon the presentment of 
a draft to declare whether he would or would not pay it, 
still, if he received it in silence, and assets afterwards came 
to his hands, he was bound to apply those assets to the 
payment of that draft, which had the priority of present¬ 
ment, and upon this principle lie thought the plaintiff was 
entitled to a verdict; and the Jury, under this direction, 
found a verdict for the plaintiff, damages 250/. 

Campbell now moved for a rule to shew cause why the 
verdict should not be set aside, and a new trial granted; 
and after recapitulating the facts of the case, contended, 
that as it appeared that the defendants never had at any one 
period, either on the 13th or the 14th, a sum large enough 
to meet the draft for 250/., they had no power, and could 
be under no liability to pay it. On the 13th, even suppos¬ 
ing the two dra^s of 50/. each had not been paid, r t he ba¬ 
lance in their hands was only 237/. 4s. 4 d., a sum inadequate 
to cover the plaintiff’s draft; but that sum was adequate to 
the payment of the two smaller drafts; and although the 
Jury found that they were presented subsequently to the 
plaintiff’s draft, still they were bound both by the custom 
of trade and by law to pay them; and if they had refused 
so to do, the holders might each have maintained an action 
against them for the amount. Then on the 14th, after the 
charges of the former day, of which the two smaller drafts 
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formed a part, had been met, the balance in their hands, 
including the assets of both days, amounted only to 230/. 
14s. Id., a sum still inadequate to the payment of the plain¬ 
tiff’s draft. [Bayley, J. Were not the defendants the agents 
of the plaintiff as regarded this transaction; and if so, is 
not this case decided by that of De Bernales v. Fuller? (a)] 
There is a wide distinction between the cases. In Bernales , 
v. Fuller the money was expressly paid into the defendants 
hands for the specific purpose declared at the time of taking 
up a particular bill; and therefore it was held to be money 
received for the use of the holder of that bill. But here 
there was no specific application of any of the money to the 
draft for 250/.; on the contrary, the money was declared to 
be ** for the charges of the day.” The character of agent, 
therefore, does not attach to the defendants, because the 
money was paid in generally, and for general purposes, and 
nothing but a specific appropriation of it to the particular 
purpose of the draft in question could take the defendants 
out of their general character as bankers, and impose upon 
them special duties as agents to the plaintiff. 


Abbott, C. J.—I was inclined to think, on my first view 
of this case, that a banker to whom a draft is presented for 
payment is bound immediately to declare whether he has or 
has not funds to meet it; but 1 have since changed iny opi¬ 
nion, because it seems clear that such a rule would be pro¬ 
ductive r>f much inconvenience in mercantile transactions, 
and much injury to the credit of parties. But, independ¬ 
ently of that point, I think the facts of this case are amply 
sufficient to sustain the plaintiff’s claim ; and I am decidedly 
of opinion that the verdict he has obtained ought to stand. 
What are the facts in this case? Robertson, on the 13th, 
discounts bills with the defendants, and, after a specific ap¬ 
propriation of part of the funds, leaves a balance in their 
hands to pay the charges of the day. The plaintiff’s draft is 

(a) 2 Cunpb. 426. 
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the first that is presented, and it cannot be denied that it 
formed a part of “ the charges of the day;” and as there 
was no specific appropriation of the balance to the other 
two drafts which were paid, I think they were wrongfully 
paid, and that the balance should have been retained for the 
honor of the plaintiff’s draft, which was the first presented, 
and was entitled to the benefit of its priority. If, on the 
13th, at the close of the day the defendants had found in 
their hauds a balance fully equal to the draft of 250/., there 
can be no doubt that they would have been bound to pay 
that draft as the charge of the day in preference to all other 
claims or charges; for it would be a strange ddctrine indeed 
to hold, that having received this draft without making any 
objection, and held it during the day, the defendants should 
have the privilege of lying by and afterwards giving a pre¬ 
ference to some other claimant. Then, what is the state of 


1822 . 

Kilsby 

V. 

Williams. 


things on the 14th? On that day the defendants write to 
the plaintiff, telling him that they will retain his draft in the 
hope of its bciug provided for, and on that day they actually 
receive from Robertson further funds not appropriated to 
any specific purpose. 1 think those further funds were 
clearly applicable, both by the general duty of the de¬ 
fendants as bankers, and by their promise conveyed to the 
plaintiff by their letter, to the payment of this draft; and 
in this view of the case, the two separate balances of 2.37/. 
on the 13th, and 93/. on the 14th, produce a sum more 
than sufficient to the complete liquidation of the plaintiff’s 
claim. Being then in a situation on the 14th, as they would 
have been if they had not paid the two other drafts, to meet 
the whole of the plaintiff’s*claim, I think they were bound 
to pay his draft; and even if the assets fcpd not been ade¬ 
quate to the whole sum, still I think the plaintiff would be 
entitled to recover in an action for money had and received 
any part of that sum which remained in the hands of the 
defendants. I was of opinion at the trial, that under the 
circumstances of this case, the defendants were bound to 
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1829. apply the first funds they received to the satisfaction of this 
draft, and 1 am of die same opinion now. I think that is 
Williams * aw u P on *b« subject, and I am quite convinced that 
such a decision is most consistent with the justice of this 
particular case, and with the honesty and convenience of 
mercantile transactions generally. 

Bay ley, J.— I am of opinion that the plaintiff in this 
case is entitled to a verdict for the full amount of the draft 
in question. The case of Bernales v. Fuller has expressly 
decided, that where money is paid into a banker’s to be ap¬ 
plied to a specific purpose, it must be applied to that pur¬ 
pose and no other, though that is generally a question be¬ 
tween the customer and the banker merely, unless the banker 
has in any way bound himself also to the payee. In the 
latter case, where a banker by his own acts puts himself 
into the situation of agent to the payee (and it is quite clear 
he may do so), lie must be considered as an agent generally, 
and is bound to protect the interest of his principal like any 
other agent, and to apply the first funds he receives to the 
discharge of his particular claim in preference to all others. 
Then look to the facts of this case. The plaintiff makes 
the defendants his agents in reference to this draft. If they 
had not been his bankers as well as the bankers of Robert¬ 
son, they must, at the moment the draft was presented, have 
made their election either to pay or to refuse it. But they 
are the bankers of both; and, when the draft is presented, 
they make no such election; they say nothing; but they re¬ 
ceive the draft, and they retain it; and they thereby accept 
the agency he imposes on them. But the case does not 
stop here; for they afterwards write to the plaintiff, saying, 
that they will retain the draft in the hope of its being pro¬ 
vided for. ( This is a direct and absolute pledge and promise 
to give him the preference according to the period at which 
his draft was presented, and must relate back to the period 
of its presentment, and it is found as a fact in the cause 
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that the plaintiff’s draft was the first that was presented 
after payment of the sums specifically appropriated on the 
13th. In the course of that day they are in possession of 
unfettered funds, and, as honest agents, they were bound to 
apply those funds to the claim of their principal. It is not 
found as a fact in the cause that the defendants had made 
themselves the agents of any other parties, as they did with 
respect to the plaintiff; the holders therefore of the two 
drafts for 50/. were mere strangers, and, in comparison with 
the plaintiff, had no claim. Then on the 14th the balance 
in tlie defendant’s hands is further increased to an amount 
more than sufficient to pay the plaintiff’s demand in full, 
and then they became liable to him for his full demand. 
They agree to hold the draft subject to any funds that may 
come into their hands, and fuuds do come into their hands 
equal to the full amount; from that moment they were liable 
for the full amount; and 1 think the verdict which has been 
found was correct. 


1822. 

Kiuit 

V. 

Williams. 


Holroyd, J.—I am of the same opinion. I think that 
the defendants accepted the character and responsibilities of 
agents to the plaintiff, and that as such they were bound in 
law and in justice to apply all unfettered funds iu their 
hands, on both days, to the liquidation of the plaintiff’s 
demand, in preference to all others. 

Best, J.—^entirely concur in opinion with jhe rest of 
the Court. As the defendants received the plaintiff’s draft 
without comment or objection on the 13th, and as it had a 
priority of presentment, they were bound upon all general 
principles to apply the balance of 237/., which accrued on 
that day, to that draft in preference to all others ; and their 
liability for the balance of 93/., which accrued on tl}e 14th, 
is yet plainer, because on that day they give the plaintiff an 
express undertaking in writing to pay the draft when they 
receive funds to enable them to do so. If they had a dif- 
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182 %, ferent meaning and intention on that day, and if they de- 
signed to hold any funds which might accrue on that day for 
v. their own benefit, and to apply them towards the liquidation 
William*. ^ their own claims upon Robertson, they were bound in 
common honesty to have told the plaintiff so; but they did 
in point of fact tell him precisely the contraiy, and the effect 
of their communication would naturally be, that the plain¬ 
tiff would rely upon their promise, and would neglect the 
opportunity he might have had of looking to other resources 
and other means for the recovery of his debt. I am clearly 
of opinion that the defendants were in the situation of 
agents to the plaintiff, and that in that character they were 
bound to apply the produce of each day to liis benefit in 
preference to all other claimants. 

Rule refused. 


Stiurday, 
June 3. 


A. having mo¬ 
ney due to him 
from who 
was also in¬ 
debted to 
other persons, 
took a warrant 
of attorney 
for the whole 
amount of the 
several debts, 
in the usual 
terms. A. af¬ 
terwards as¬ 
signed his in¬ 
terest in the 
warrant of at¬ 
torney to C. 
for valuable 
consideration, 
who entered 
np judgment, 
and took out 


Cooper v. Wrench and Others, Assignees of 
Robinson, a Bankrupt. 

Assumpsit for money had and received by the de¬ 
fendants to the plaintiff’s use. Plea, Non assimipserunt. 
At the trial before Best, J. at the London adjourned Sittings 
after last Trinity Term, the case proved in evidence was 
this:—A person named Pratt, having a claim for money 
due to him from Robinson, the bankrupt, who also owed 
other pc"sons different sums, took a warrant of attorney 
from him in the usual terms, the proceeds of which were to 
be apportioned, part to himself, and the remainder amongst 
all the persons for whom Pratt was interested. Some time 
afterwards Pratt assigned his interest in the warraut of 
attorney, for a valuable consideration, to the plaintiff Cooper, 
who eiftered up judgment, and took out execution against 


execution against B .'s effects, and the money was levied by the sheriff, who paid it over 
to it.’* assignees (he becoming bankrupt) upon an indemnity. Semble, that assumpsit 
for money had and received to his use, would lie at the suit ot C. against the assignees. 
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Robinson's effects, under which the money was levied by 
the sheriff. Immediately afterwards Robinson became bank¬ 
rupt. and the defendants, who were chosen his assignees, 
gave an indemnity to the sheriff to pay the money over to 
them; the plaintiff now brought his action for money had 
and received by the defendants to his use. It was objected 
that the action would not lie at the suit of the plaintiff, he 
being only the assignee of a chose in action, and the learned 
Judge being of that opinion, the plaintiff was nonsuited. 
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1822. 

Cooper 

«. 

Wrench. 


In Michaelmas Term Scarlett obtained a rule nisi for sett¬ 
ing aside the nonsuit, and obtaining a new trial; and Winch 
v. Keeley («) and Innes v. Dunlop (6) were cited. 


Gurney and Parke now shewed cause against the rule, 
and renewed the objection taken at the trial, contending, 
that whatever might be Pratt's right to sue (which was now 
out of the question), the plaintiff Cooper could not declare 
in his own name, upon the general principle, that a chose 
in action is not assignable. Whatever relief a court of 
equity might afford the plaintiff, he clearly had no locus 
standi in a court of law. So far were the cases cited when 
this motion was made from supporting the rule ; they were 
authorities the other way, and they referred to Fenner v. 
Meares (c) and Allen v. Jmpelt ( d ). 


Scarlett, F, Pollock, and Wilde, contrit, usgfd. that the 
principle relied upon on the other side was not applicable 
to this case, because the doctrine that a chose in action is 
not assignable, applies only'where the rights of the parties 
are in fieri; but not so when the act intended to be done is 
consummated. The relative situation of Pratt, the assignor 
of the warrant of attorney, could not be prayed in aid of 
the defendants case, because, after judgment was entered up 
and execution taken out, his character of trustee had com- 

(а) 1 T. R. 619. (c) 2 Bl. Rep. 1269. 

(б) 8 T. K. 593. (d) 2 J. It. Moore, 210. 
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1823. pletely ceased; the whole thing had then changed its na- 
ture; there was an end of the warrant of attorney, and 
Wren h a ^ er execution was levied, the only question was, to 
whom did the money belong ? Here the plaintiff was enti¬ 
tled to sue the defendants in suo jure after the money was 
levied; and, whatever might be his legal rights before that 
time, all difficulty now ceased, by reason that the whole 
character of the transaction was changed in consequence of 
the execution actually levied. But if there were any doubt 
upon the subject, it was completely cured by the fact, that 
the defendants had full notice and knowledge of the plain¬ 
tiff’s rights;'‘and, before action brought, had offered to vest 
the money in exchequer bills, to abide the determination of 
the plaintiff’s claim. This fact was established by a letter 
written by the defendants attorney to the attorney of the 
plaintiff, but which had not been pressed at the trial, con¬ 
ceiving that there was no doubt upon the general question. 

The Court considered that the letter alluded to amounted 
to a waiver of all legal objection, and removed all doubt 
that the plaintiff was entitled to a new trial; but 

Abbott, C. J. said— 'll! at although it was unnecessary 
to give any positive opinion upon the point raised in argu¬ 
ment, as to the plaintiff’s right to sue (without regard to 
the fact now, for the first time, pressed upon the attention 
of the Court'); he should be inclined to adopt what had been 
urged by the plaintiff’s counsel, namely, that when the 
money was received under the execution, the trust was at 
an end, and that the plaintiff would then have acquired such 
a legal right over the proceeds of the execution, as to entitle 
him in a court of law to maintain assumpsit for money had 
and received. If, however, it was necessary to decide the 
present motion upon that ground, he should have consi¬ 
dered the matter further. 


Rule absolute for a new trial. 
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1823. 


The Kino v. The Justices of Lancashire. Sutwrday, 

June 8. 

In a former Term a mandamus having issued, command* Qncrrr.^wlie- 

ing two Justices to appoint overseers for three places, called tim!'’ a * 

Polton, Here, and Torrisholme, stated to be all compre- J‘8He 

hended in one township, in the county of Lancaster, the making a false 

defendants made a return, stating, that the places in ques- mandamus, 

tion were three distinct townships, and not one, as was 

urged for the prosecution. The prosecutors then moved raptly and 
c - . , . , . , r ,, willully false? 

for a criminal information against the defendants tor an Where Jus- 

alleged false return. There was no suggestion that the afalse^retura* 

defendants had acted corruptly, or from any improper mo- t0 a » n »nda- 

live; but it was contended, that this w'as the most proper overseers for 

mode of proceeding against Justices for making a false re- andYhc Court 

turn to a mandamus; for though an indictment would lie, grunteda'nde 

yet, as the Grand Jury, to whom the bill should be pre- nisi for a cri- 

sented, might possibly be composed of county Justices, tionand, on 

such mode of proceeding might not be attended with sue- agahist^that** 

cess; and Rex v. SpotIaud(a) was cited as an authority in dictory ftmt* 

point for the proceeding by information; and the Court, act- were disclosed, 

mg upon that case, granted a rule nisi. On shewing cause directed to be 

against that rule, contradictory affidavits were filed as to the ^nd^t 

fact, whether the places above mentioned were three distinct J er an issue 

had been pre- 

townsliips or not; and the Court having suggested that the pared and de¬ 
fact was proper^matter to be tried by an issue, <s the Justices Justices had 

consented to an issue: and it was ordered that in the mean aba ' ,t,on ® d tlie 

7 issue, ana on- 

time the rule for a criminal information should stand over tai j e 5 g * ri |er 

until this Term. An issue was accordingly prepared for f or staying 

trial at the last assizes for Lancashire; but pn the eve of ^“houf preju- 

the assizes the defendants gave notice of their intention to dicc *® t “® 

° question ot 

costs, the* 

(a) Cas. Temp. Hardw. 184. See Rex ▼. Pettiward , 4 BnVr. 2453. Court ordered 
Ou a subsequent day in this Term, the Court granted a rule nisi for an the Justices to 
information against Justices under like circumstances, but the Court JW “•* prose- 
expressed a doubt whether an information would lie, unless the return eparing * 
was corruptly and wilfully false. and delivermg 

the issue. 
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1822. 


The Kino 


v. 


The Justices 
of 

Lancashire. 


abandon the issue, and all the proceedings were stayed by 
a Judge’s order, without prejudice to any question of costs 
of preparing the issue. 

The case was now called on in the peremptory paper, 
and it being agreed that the rule for a criminal information 
should be discharged, on the terms of the defendants pay¬ 
ing the costs, which had been incurred by the prosecutors 
in preparing and delivering the issue. 


The Court, acting upon the ordinary practice where par¬ 
ties consent to tiy an issue, and the defendant abandons the 
proceedings,*the plaintiff is entitled to his costs, thought 
it reasonable that the defendants, in the present instance, 
should pay the costs of the issue; and the rule for a cri¬ 
minal information was accordingly discharged upon those 
terms. 


Parke for the prosecutors, and Scarlett for the de 
fendants. 


Monday, 
June 10. 


Hie Kino v. The Bishop of London, in a Cause of 
Flannagan ». Tomkins, Clerk. 


Where a bi¬ 
shop grants 
sequestration 
against the 
effects of a 


Four writs of sequestration having issued against the 
effects o(JfH" defendant (to satisfy the like .number of an¬ 
nuities) at the same time by the same attorney, at the suit 


witinnhis dio> different persons, one of whom was the present plaintiff, 
cese, he stands whose annuity had priority ove*r the others in point of date; 

situation as the Bishop's registrar entered the plaintiff’s sequestration 

theCourThas 8econc ^ the hook kept in his office, 
the same . 

power over him as over that officer. Therefore where four writs of sequestration had 
issued against the effects of a clergyman, at the same time by the same attorney, at the 
suit of different persons, and they had been placed so as to defeat the execution of the 
plaintiff, who was entitled to priority, the Court ordered the Bishop to return what he had 
levied, and give precedence to the writ issued at the suit of the plaintiff. 
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J. Evans moved last Term for a rule, calling on the 
Bishop of London to shew cause why he should not return 
what he had levied, and why he should not give precedence 
to the second over the first writ, in order that the plaintiff 
might have the benefit of his execution; and he cited Marsh 
v. Fawcett (a) to shew that the Bishop merely acted as she¬ 
riff to the Court, and that they had the same power to 
direct hi in to alter the order in which the writs of seques¬ 
tration were to be executed, as they had over the sheriff in 
ordinary cases; and he insisted that it was the bounden duty 
of the attorney to have sued out the writs in the order in 
which the judgments had been entered. ^ 


1822. 


The Kina 


e. 


The 

Bishop of 
Loir non. 


The Court having granted a rule nisi, and directed that 
it should be served on all the parties interested, 

Evans now moved to make his rule absolute on affidavit 
of service, and no substantial cause being shewn. 

The Court said they saw no reason why they should not 
grant the rule, giving the Bishop his costs of appearing, 
and accordingly made the 

Rule absolute. 

F. Pollock appeared for the Bishop, and said he wa9 
ready to comply with the order of the Court. 


(a) 2 H. B». 582. 
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Tuesday, 
June 11. 

Though it is a 
general rule 
tli at bail once 
rejected and 
entered in the 
rejected book, 
stand always 
rejected, yet 
where bail had 
been rejected 
on a former 
occasion mere¬ 
ly on the 
ground of 
having been 
indemnified by 
the defend¬ 
ant's attorney: 
Held, th&tthe 
general rale 
did not apply. 


v. Hallett. 


OnE of the bail, on coming up to justify in this case, 
admitted that on a former occasion he had been rejected, 
but solely on the ground of his having received an indemnity 
from the attorney in the cause ; and 

Abraham for the plaintiff, contended, that he could not 
now justify, it being a settled rule that bail once rejected, 
are always injected. 

Bayley, J. however said—This was no objection; and 
that the rule alluded to must be understood to apply to 
the case where bail had been rejected for insufficiency of 
property, or other good cause. 


Comyn for the defendant. 


The bail were allowed to justify (a). 

(a) Vide 1 Chit. Rep. 82. 307. and 676. 


Tuesday, Wilson and Another v. Girdlestone, Gent. 

June 11. 


In trover for 
title deeds tlie 
bill was filed 
generally as 
of Michaehnas 


TROVER for certain title deeds. Plea, Not Guilty, 
and issue thereon. At the trial before Abbott, C. J., at 
the Middlesex Sittings after last Easter Term, it appeared. 


Term, with a that the deeds in question had been placed in the 
special memo- . , , . , 

randum, that hands of the defendant for his execution as a trustee, but 

theMthonv” re f U8e( l to execute them unless 'certain fees were 


venber, and it paid, and retained the deeds in his possession. On the 

appearing that r r 

the demand 

and refusal were on the 29 th of November, the day after Michaelmas Term, parol evidence 
was admitted to shew, that the bill was in fact filed on the 24th of December, so as to 
sustain the actiou. 
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2<)th of j November , 1821, the day after Michaelmas Term, a 
written demand to deliver up the deeds was served on the 
defendant, and upon refusal to comply therewith, this 
action was brought, the plaintiff filing his bill generally, as 
of Michaelmas Term ; but in the special memorandum at 
the head of the bill it stated, that it was filed on the 28th of 
November, the last day of the Term. To obviate the ob¬ 
jection arising from the fact, that the demand and refusal 
were on a day subsequent to that on which the bill appeared 
to have been filed, the plaintiff produced parol evidence to 
shew that the bill was actually filed on the 24th of December, 
long after the demand and refusal. It was objegfied, for the 
defendant, that evidence to contradict the special memoran¬ 
dum, and shew that the bill was filed on a day subsequent, 
was inadmissible, but the learned Judge received the evi¬ 
dence, and the plaintiff had a verdict, with liberty to the 
defendant to move to enter a nonsuit. 


1822. 

WlI.SON 

«. 

Girdle- 

stone. 


Abraham now moved accordingly, and renewed the ob¬ 
jection, contending, that the plaintiff was concluded by 
what appeared upon the record, and it was incompetent to 
him to produce evidence in contradiction thereto. The 
special memorandum stated the bill to have been filed oil 
the 28lh of November, the demand and refusal did not take 
place until the 29th, and therefore, there was no cause of 
action to support the bill, unless the plaintiff could be per¬ 
mitted to shew that the bill was in fact filed subsequently to 
the demand and refusal, which he was precluded from doing, 
but 

The Court were clearly of opinion, that the.objection was 
not tenable ; and Ilolroyd, J . referred to Morris v. Pugh (a), 
as au authority directly in point, where a similar objection 
in principle, was taken and over-ruled. 

Rule refused. 

(a) 3 Burr. 124t. S. C. 1 Sir W. BI. Slit. 320. 


VOL, I. 


K K 
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1822. 


Wednesday , 
June IS. 


Powis and Another v. Smith. 


*3*. .Assumpsit for the use and occupation of a dwelling- 

nants of a house. Sic. Plea, Non-assumpsit, and issue joined. At 

amfpremises, 0 ^ ,e tr ‘ a ^ before Abbott, C. J., at the Middlesex Sittings after 

same^ointly Michaelmas Term, it appeared that the defendant be- 

to c., in i8io, came tenant to the plaintiffs of the premises in question, 
and he regn- e . . . . . . . „ . . 

larly paid his °* which they were joint owners, m the year 1810} that he 

sum to'thelr re gularly paid his rent in one entire sum to their joint agent 

joint agent up up to the jjear 1818; that at Midsummer in that year, he 

which year he received from' one of the plaintiffs a notice to pay a moiety 

tice fVon^one ^ le rent future to him or his agent separately, and 

of the joint that in consequence, the defendant did, from that time up to 

tenants to pay . _ r 

the moiety of Christmas 1819, pay his rent in equal moieties to the sepa- 

the rent in fn- ^ . . . 

tare to him or rate agent ot the plaintiffs, w ho gave him separate receipts 

parately 1 and ^ or 8ame on account of each of the plaintiffs. From 

from that time Christmas, 1819, to Midsummer. 1821, no reut had becu 
to Christmas, , , , . , 

1819 , he ac- paid, and that arrear, being 45/., was sought to be reco- 

his^^e^t^n **' 1 vere ^ hi tliis action. Under these circumstances it was ob- 

equal moieties jected, that the plaintiffs ought to have severed anil brought 
to the sepa- " a 

rate agent of separate actions, and that this joint action could not be sus- 

who'gavlTwm ta hied. Of that opinion was the Lord Chief Justice, and 

separate re- the plaintiffs were accordingly nonsuited, 
ceipts for the * ° J 

same on ac- 

— Held, hi a' Gurney, in Hilary Term, obtained a rule to shew cause 

m^aodoceu- 1 w,, y t,Ie “ 01, suit should not be set aside and a new trial 

pation for two granted, and 
years subse¬ 
quent rent, 

tenantTwer" 1 Marryatt now shewed cause against the rule, and con- 
ed°notwitii ,in " * en ^ e< *’ *^at as the plaintitfs had originally possessed a 
standing the joint interest and estate, which they- afterwards thought 
the e reit? ° f proper to sever and divide, they had also severed their legal 
rights as against the tenant. The notice to the defendant 
to pay the rent separately was in point of fact a separate 
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reservation of rent, and it was quite clear, that rent reserved 
separately could only be recovered by separate actions. 

Gurney, contrsl. This action is well enough brought by 
both the plaintiffs jointly, and if one action be sufficient in 
law, it would be a grievous hardship upon the tenant to 
harass him with two. The original contract between the 
parties was on the part of the plaintiffs jointly, and the pay¬ 
ments and receipts during a period of eight years were joint 
also. At the expiration of that period the plaintiffs, indeed, 
did sever their interest, but no new contract was made with 
reference to the tenant, and, therefore, his subsequent obli¬ 
gation still referred back to the original contract. The 
plaintiffs here are in the character of tenants in common, 
the action is in the personalty and not in the realty, and upon 
all the authorities it is clear, that their remedy against the 
defendant is by a joint action. He cited Co. IAtt. (a), Midg- 
ley v. Lovelace (6), Martin v. Crompe (c), and Harrison v. 
Hamby (d). 



Abbott, C. J.—I take it to be quite settled, that where 
there is a joint lease by tenants in common reserving a joint 
and undivided rent, they may both join in an action for the 
rent, and the same principle seems also to govern where the 
lease is joint, and the rent is reserved separately. The pre¬ 
sent is a case of the latter description. 'It was clearly 
proved at the trial, that the original letting was »joint one, 
and that in the course of the tenancy the payment of rent 
was severed, but perhaps it did not quite satisfactorily appear, 
whether any new contract to lef was entered into after the 
rent was so severed. 1 think it likely that I may have been iu 
some degree mistaken as to this point, which was a question 
of fact very important to the proper decision of this ease; 
and thinking, as I do, that in the absence of any new contract 

(a) Sec. S15. (c) 1 Ld. Rayin. 340. 

( b ) Garth. 289. (d) 5 T. R. 246. 

K K 2 



4fh2 


1822. 

W»vW 

Powis 

r. 

Smith. 
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die original one was binding upon the defendant, notwith¬ 
standing the severance of the rent, I am of opiuion, tliaj 
there ought to be a new trial. 

Bayeey, J. concurred, and said, that where one action 
was sufficient, it would be a manifest injury to the tenad| 
that he should be put to the expence and trouble of ap¬ 
pearing to two separate actions. 


Holroyd, J.—The result of the law upon this subject, 
after long experience seems to be, that tenants in common 
may maint&'ii a joint action for rent, upon a joint lease, 
whether the rent be reserved jointly or separately. For all 
that appears in this case, there was no new contract as re¬ 
garded the tenant, there was in short, no separate letting, and 
therefore, the old contract survived although the rent was 
severed. It is said by Lord Coke, that “ if two tenants in 
commoti make a lease to another for term of years, &c. they 
shall have an action of debt against the lessee, and not di¬ 
vers actions, for that the action is in the personalty (o).” 
Now, the action for use and occupation has been substi¬ 
tuted in the place of the old action of debt, and, therefore, 
I think this case is precisely within that principle of law, 
which was recognized also by Lord Kenyon , in the case of 
Harrison v. Barnby, already mentioned. 

concurred. 


(a) Co. Litt. sec. 31(5. 


Kule absolute. 
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Wells v. Green hill. weineaday, 

June IS. 


Assumpsit 

to 226/. ig^. (id. 


upon several promissory notes amounting A composition 
At the trial before Abbott, C. J. at the 


Middlesex adjourned Sittings after last Michaelmas Term, 
the plaintiff’s demand having been proved, the defendant for the benefit 
gave in evidence a composition deed executed by the plain- tors, recited 
tiff, bearing date 13th October, 1819, made between the de- jjJSldebtedtohis 
fendant of the first part; six trustees, (three of whom were ,andI ® rd 1,1 a 

. * ’ ’ specific snm 

described as creditors of the defendant) of the s^ond part; for rent, to the 

and several persons, whose names and seals were thereunto certain sum 

subscribed and affixed, also creditors of the defendant, of t o“” 

the third part. The deed recited various property belonging and«t/. by 

to the defendant, and certain incumbrances to which it was meat 'credit 


subject. It then recited, that the defendant was indebted to 0 *^ 400 !! * and* 

IV. S. Poyntz, Esq. in the sum of 153/. for rent; to the recit Si_ 

m thftt one Oi the 

Crown m the sum of 41 31. 2s. Qd. for excise duties; and trusts was to 
also in a sum of 400/. to Messrs. Stoveld and Upperton, as SiScdemands, 
judgment creditors. It then recited a conveyance to the 
trustees of all the defendant’s property, in trust to pay full- Then 

, . , • , followed a 

Mr. Poyntz the rent due to him, the excise duties, the proviso for 

interest on the mortgages and other incumbrances, the judg- deedj'^if^ny 

incut debt of 400/. to Stoveld and Upperton, and interest °f the cre,titor 

M •* or creditors , 

for the same, all debts under 10 /. in full, vyith other trusts whose relec¬ 
tor the benefit of the creditors in general; and ig considera- aautunUo^ooi. 
tiou of this conveyance and assignment, and of the several Mytwouedj? 
trusts. Sac. the several and respective creditors who had u 

executed the indenture, covenanted, that if the same should amount to isol. 
not become void by virtue of the proviso thereafter men- s’ha’ifnoi'duiy 
tioned, they would release the defendant from all actions, &c. 

in three calen¬ 
dar months from the date thereof, or in case any commission of bdhkrupt shall in the mean 
time he awarded , Sfc." S. and (/., whose judgment debt was to be paid in full, having 
refused to execute the deed upon rcqncst, one of the geucral creditors, who bad exe. 
ruled, brought an action to recover the amount of his demand against the debtor: 
Held, that the deed was a bar to the action, and that (he execution by S. and U. was 
not necessary to give it validity. 
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1822. 



Grebnhill. 


Then followed the proviso, ** that if any of the creditor or 
creditors of the said Joseph Greenhill, whose respective 
debt or debts shall amount to 100/. or upwards, or any two 
creditors of the said J. G., whose joint debts shall amount 
to 150/. or upwards, shall not duly execute the said inden¬ 
ture within the space of three calendar months from the 
date hereof, or in case any commission of bankrupt shall 
in the mean time be awarded against the said J. G., theft 
the said indenture, and every clause, article, matter, and 
thing, therein contained, &c. shall cease and determine, 
and be utterly void to all intents and purposes whatsoever.” 
It appear^/, that Messrs. Stoveld and Upperton had refused 
to execute the deed ; and on that ground it was contended, 
on the part of the plaintiff, that the deed was void, their 
execution being necessary to its validity. The Lord Chief 
Justice, however, was of opinion that the deed was an 
answer to the action; and therefore directed the plaintiff 
to be nonsuited, with liberty to move to enter a verdict. 


Gurney, in Hilary Term last, moved accordingly, and 
obtained a rule nisi for setting aside the nonsuit, and enter¬ 
ing a verdict for the plaintiff for 220/. 19 s. 6d., together 
with interest. 


Marryatt and Courthope. now shewed cause against the 
rule, and contended, that the composition deed in question 
was a coipnlete bar to the action, reference being had to the 
scope and object of the deed, to which the plaintiff him¬ 
self was a party. The word “ creditor” in the deed must 
be taken in a limited sense, and confined only to such cre¬ 
ditors as wove to derive benefit from the composition, and 
could not be construed to extend to such as were to be paid 
in fuU- Of this latter description were the crown, the de¬ 
fendant’s landlord, the mortgagees, all creditors under 10/., 
and, last of all, the judgment creditors, Messrs. Stoveld and 
Upperton, who were all to be paid in full by the express 
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stipulations of the instrument. There was no covenant In 
the deed by any creditor not to sue out a commission of 
bankrupt, and therefore the deed might have become void 
at any time within three months by the act of any creditor, 
whose debt was large enough to support a commission. 
Unless therefore it could be argued that the crown, the 
landlord, or the creditors under 10/., ought to have been 
parties to the instrument, it could not be contended with 
success, that in order to give it validity, Messrs. Stoveld and 
Upperton should have executed it. The recital of the par¬ 
ties to the deed clearly shews it never to have been in con¬ 
templation that Messrs. Stoveld atul Upperton, were to be 
affected by its provisions. 


1822. 

Wells 

«. 

Grebe hill. 


Gurnet/ and Cut wood, contra, relied upon the express 
words of the proviso contained in the deed, namely, that if 
aup creditor or creditors, whose debt, &c. shall not duly 
execute, &c. the deed is to be void. Now the deed shews 
that Messrs. Stoveld and Upperton W'ere creditors for 400/. 
and upwards, aud they not only have not signed, but have 
absolutely refused so to do. Can any case then come more 
clearly within the terms of the proviso ? ‘ If any exception 
had been intended with respect to these parties, such an 
exception would have been found in the deed; but none 
such was intended; and this is evidenced by the fact, that it 
was tendered to them for execution. In further proof of 
this construction is the fact, that Mr. Poyntz, the laudlord, 
has signed the deed; nor can any good reason be adduced 
why other similar creditors should not sign it also. The 
ouiy security that the trustees, could have in the transactions 
and arrangements which they took upon themselves, was 
the concurrence of all the creditors, expressed by the exe¬ 
cution of the deed. They have shewn by their tendering it 
to Messrs. Stoveld and Upperton, that they expected their 
concurrence; and therefore, looking both to the language 
of the instrument itself, and to the intention of the parties 
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to it, it is clear that the non-execution by these persons 
must have the effect of rendering the deed void. 

Abbott, C. J.—The question in this case, in the first 
instance, certainly turns upon the effect of the proviso; but 
in order the more correctly to comprehend that portion of 
the deed, we must look to its language throughout. The 
words indeed are general; the only doubt is, whether thej^*. 
are used in a general or a limited sense; and 1 am of opi¬ 
nion that they are used in a limited sense only. Then we 
have only further to inquire what parties are included within 
their limitation, or, in other words, to which of the cre¬ 
ditors the proviso applies; and to this inquiry the recital of 
the deed furnishes us at once with an answer. We find by 
the recital that Messrs. Stoveld and Vpperton are to be paid 
their judgment debt in full. Now if they had signed tiic 
deed, the effect of their execution would have been to re¬ 
lease that very debt which it was one of the express ob¬ 
jects of the instrument they should receive in full, and thus 
the greatest absurdity would result; for they would be 
making the deed in two most important particulars contra¬ 
dictory, and inconsistent with itself. This, I think, is the 
fair and proper construction of the deed; and upon these 
grounds I am of opinion that the execution of it by Messrs. 
Stoveld and Vpperton was neither intended nor necessary, 
and that the deed itself, in its present state, is a good answer 
to this action. 

* 

Bay ley, J.—I am of the same opinion. It secins to 
me to be clear from the recital of the deed, that the word 
“creditors’* in % the proviso was iulended to be used in a 
limited sense, and that Messrs. Stoveld and Vpperton were 
not designed to be included within its' operation. They 
were to be paid their debt in full, and, in default of that 
payment, they had the power to enter up their judgment 
and satisfy themselves; and therefore their execution of an 
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instrument which must act as a release of their debt, would 
have been an act of the grossest inconsistency and folly. 
I am therefore of opinion that this deed is good in law, and 
that the rule for setting aside the nonsuit must be dis¬ 
charged. 


1822 . 

Wells 

«. 

Green a ill. 


Holkoyd, J. and Best, J. concurred. 

Rule discharged. 


The like judgment was given in a case of Mills v. Green- 
hill, depending upon precisely the same question. 


Jones v. Biro and Others. 


Thursday, 
June 13. 


Case by the reversioner of a dwelling-house and shop, 
with the appurtenances, situate in the parish of St. Cle¬ 
ment’s Danes, in the county of Middlesex, against the de¬ 
fendants, for making, altering, repairing, digging, cutting, 
and enlarging certain common sewers, running near to the 
premises in question, and also near five other houses adjoin¬ 
ing thereto, in so negligent, incautious, unskilful, improvi¬ 
dent, and improper a manner, that by means thereof the 
said five houses were undermined, and. the foundations 
thereof so weakened, that they gave way and fell down, 
and by means thereof great part of the walls of the pre¬ 
mises in question also gave way and fell down, and the 
residue so much injured, as to be rendered unfit and dan¬ 
gerous for use and habitation. The declaration contained 


Where brick- 
laycrx, em¬ 
ployed by 
Commission¬ 
ers of Sewers 
to repair a 
public sewer, 
perform the 
work in such a 
manner as to 
occasion a da¬ 
mage to a 
neighbouring 
house; held 
that they are 
liable to an 
action, though 
the work itself 
appears to be 
performed in a 
skilful manner. 
The notice of 
action in such 
a ease is not 
to be con¬ 


strued with the same strictness as is required in pleading, provided there is a sufficient 
cause of action shewn upon the face of the notice. Notice of action “ that defendants 
made, altered, repaired, cut, dug, worked, and enlarged (the sewer) in so negligent, 
incautious, unskilful, improvident, and improper a manner, thay>laintiff’s premises fell, 
and were greatly damaged, weakened, and destroyed,” is a sufficient notice to sustain 
the action, though Uie proof is, first, that defendants had not propped and shored up the 
plaintiff’s house in the progress of the work ; anil, second, that the immediate cause of 
the injury was the failing of other houses, which drew the plaintiff’s after it. 
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several counts alleging the damage sustained by the plain¬ 
tiff in different ways. Plea, first, the general issue, JJot 
Guilty; and then several special pleas, justifying the acts 
complained of under and by virtue of a commission of 
sewers, for repairing and amending the common sewers in 
the parish in which the premises in question were situate. 
Similiter to the general issue, and a replication de injuria 
to the special pleas, and issue thereon. At the trial befcqg 
Abbott , C. J. at the Middlesex adjourned Sittings after last 
Michaelmas Term, it appeared in evidence that the plaintiff 
was the owner of the freehold of a house, shop, and pre¬ 
mises, situate in Clement’s Inn Passage , leading from Clare 
Market into Clement’s Inn, which were occupied by a tenant 
under lease from a former landlord. Hie defendants were 
bricklayers, employed under the Commissioners of Sewers 
to repair the sewer running under Clement’s Inn Passage, 
which sewer lies within what is called the Westminster Di¬ 
vision. In performing the W'ork, part of which consisted 
in altering the direction of the sewer, excavations were made 
so near to the houses adjoining that of the plaintiff, that 
the foundations of the former gave way, and, those houses 
falling down, they dragged the premises of the plaintiff 
after them, and thereby the injury complained of happened. 
The substance of the complaint against the defendants was, 
that they did not take the proper steps to prop and shore 
up the buildings in the progress of the work, so as to sup¬ 
port the foundation of the adjoining houses, and prevent 
the injury which took place. A great bodj of evidence w r as 
adduced at the trial as to the necessity of such precautions, 
the opinion of the witnesses for the plaintiff being, that if 
the foundations had been shored up, the injury could not 
have happened; and that of those for the defendants, that 
that was not necessary, and that every thing had been done 
on their part to perform the work skilfully, and to prevent 
the possibility of accident. On the part of the plaintiff, 
however, it was distinctly proved that the defendants and 
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tlieir workmen had had notice from time to time of the dan¬ 
gerous state of the buildings, and were warned of the ne¬ 
cessity of shoring up certain chimnies in order to prevent 
the mischief which happened. It was objected on behalf 
of the defendants at the trial, first, that the notice of action 
given under 52 Geo. 3. c. 4. s. 9, did not sufficiently express 
the cause of action proved, inasmuch as it did not state 
that the injury complained of arose from the defendants not 
shoring up and securing the house of the plaintiff and the 
other adjoining premises; and, second, that the notice of 
action supposed an immediate injury, whereas the injury 
was remote and consequential. The learned .Judge saved 
both points, and left it to the Jury to say, independently 
of these objections, whether the defendants had been guilty 
of any negligence in the conduct of the work, superinducing 
the injury of which the plaintiff complained. The Jury 
found for the plaintiff, damages 170 1 . 


1822. 

Jones 

v. 

Bibo. 


Scarlett, in Hilary Term, obtained a rule nisi for setting 
aside the verdict, and entering a nonsuit, or obtaining a 
new trial on the grounds suggested at nisi pruts. 

Copley, S. G., Gurney , Curwood, and Cornyn, now shewed 
cause against the rule. The only legal objections raised in 
this case apply to the form and language of the notice of 
action; first, that the notice did not sufficiently express 
the cause of action proved by the evidence; and, second, 
that it suppo&d an immediate injury, whereas the injury 
was proved to have been consequential. With regard to 
the first, it may be picmised % that long before the notice 
of action was given, complaints were made to the com¬ 
missioners of the conduct of their workmen, and of the 
danger likely to result from it, and they were called upon, 
as a measure of proper security, to shore up the’ houses; 
therefore whether the notice was good or bad, was in fact 
immaterial to them, because they were already fully apprised 
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os all the circumstances that constituted the plaintiff’s cause 
of action. But reference to the language of the notice 
will shew that it was perfectly sufficient in law. The words 
are, that “ the defendants, &c. did make, alter, repair, cut, 
dig, work, and enlarge, &c. in so negligent, incautious, un¬ 
skilful, improvident, and improper a manner, that, &c.” 
Now negligence is the cause of action; and the only ques¬ 
tion is whether negligence is or is not imputed in the no¬ 
tice ? The negligence proved at the trial was the not suf¬ 
ficiently supporting and protecting the houses whilst the 
sewer was repairing. Such support and protection were 
component p^rts of the defendants duty in the repairing of 
the sewer; they were ordinary and proper steps in the pro¬ 
gress of the work itself; and if so, the terms of the notice 
are quite sufficient to express the defendants omission. If 
the plaintiff had contracted personally with an individual to 
build a sewer near liis house, would not the support and 
protection of the house have been parts of the duty of the 
builder ? Unquestionably they would; a fortiori, then, where 
such works are conducted by a public body, without the 
concurrence of the neighbours, it is the duty of the persons 
employed to protect the property of all those who may by 
possibility be injured. The second objection is, that the 
notice states an immediate , whereas the witnesses proved a 
consequential damage. The words are, « that the said mes¬ 
suage, &c. fell and were greatly damaged, weakened, and 
destroyed.” It is said that this allegation is not made out, 
because the immediate cause of the plaintiff’s house falling 
was, that another house fell, and drew the plaintiff’s after it. 
But these words are quite sufficient—The sewer, and the 
conduct of thofie employed upon it, was the causa causans. 
What occasioned the next house to fall but the sewer? and 
if in the fall, so occasioned, an injury accrued to the plain¬ 
tiff’s premises, that is such an injury as will support this 
form of action and this notice. Some observations may be 
added with regard to notices of this sort generally. The 
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main object of a notice of this nature is, to make the de¬ 
fendant so far acquainted with the injury which the plaintiff 
has sustained, as will enable the one to tender to the other 
adequate amends; and if the language of the notice is 
sufficient to attain that object, it is good, and is not to be 
scanned with all the nicety, formality, and precision of spe¬ 
cial pleading. This is the rule which courts of law have 
laid down in considering instruments of this kind; and this 
Court will not deviate, from so equitable and proper a mode 
of construction. Numberless authorities might be cited to 
this effect; but it is unnecessary to bring them now before 
the Court (a). If there are any further objections to the 
plaintiff’s recovering in this action, they are objectiops upon 
the merits only. Those merits have been fully and fairly 
stated before a competent Jury in a very long and elaborate 
investigation, and that Jury has decided in favour of the 
plaintiff, on whose side the weight of evidence most clearly 
preponderated. Upon every view of this case, therefore, 
the plaintiff is entitled to retain the verdict which has been 
found for him,, and this rule must be discharged. 

Scarlett, Marryatt, Littledale, and Andrews, contrst. The 
first objection to the notice in this case is clearly fatal. It 
does not express any specific act of negligence ; it only im¬ 
putes negligence generally. The negligence attempted to 
be proved, and which was the alleged cause of action, was 
the omission to shore up the plaintiff’s houses but not one 
word upon that subject is to be found in the notice; and it 
therefore fails even to express any cause of action, which 
is an essential and indispensible part of its object. Hie 
negligence imputed by the notice cannot he considered as 
a cause of action, because it was completely disproved; 
for it was declared by many witnesses that the defendants 

(a) Vide 3 Bos. & Pnl. 550. 2 Pri. Rep. 126. and 134. 5 168. 

4 Bam. & Aid. 686. 4 Taunt. 190. 1 Camp. 69. 4 T. B. 794. and 
1 Marsh. 429. 
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had acted throughout with all possible skill, caution, and 
ability; and the result therefore is, that the notice does not 
express, and the plaintiff does not prove any sufficient 
cause of action. With regard to the second objection, it 
is argued, that evidence of consequential damage will sup¬ 
port a notice which states an immediate damage; but such 
an argument leads to the most absurd consequences. If the 
present line be removed, where is the new one to be laidT 
If any distance be allowed to the cause of damage, to 
the “ causa causans,” as it is termed, where is the line to 
be draw-n ? If an interval of six feet will not make the 
distinction, v^by should an interval of six yards, or of six 
miles, have that effect ? In the case of an action by the 
proprietor of a ship, run down by another at sea, where it 
was proved that the defendant’s vessel had been navigated 
with all possible skill and caution, would a notice imputing 
the injury to a defect in the rudder, existing before she left 
her port, be a good notice ? Clearly not; and yet that is 
not a stronger case than the present one. But this argu¬ 
ment may be answered by an authority expressly in point. 
Fitzsimmons v. Inglis (a). There the declaration alleged 
that the defendants had heaped up a mound so near to a 
ditch, that the ditch was obstructed, and overflowed the 
plaintiff’s house ; whereas on the evidence it appeared that 
the mound had been by other means shifted from the place 
where the defendants had placed it, and that by that change 
of situation tl?e injury occurred; and the Court held the 
variance to be fatal. Now a notice, such as the present, 
ought to be construed as strictly as a declaration; and upon 
this ground this action cannot* be maintained. But there is 
another case which goes yet farther to set this question at 
rest. Sutton v. Clarke (6), where it was held, that the de¬ 
fendants having acted to the best of their skill, and with the 
best advice, were not answerable for the damage which had 
accrued ; and, in that case, all the former authorities upon 
(«) 5 Taunt. 534. (4) l Marsh. 429. 
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this subject were fully considered and discussed. It need 
only be added, that upon the general principles alluded to 
on the other side (supposing them to be maintainable), this 
notice is bad, because it does not state the injury in terms, 
at all clear or intelligible, or such as would enable the 
defendants to tender the plaintiff amends. Upon these 
grounds it is quite clear that this action cannot be main¬ 
tained, and that the rule for a new trial must be made 
absolute. 



Abbott, C. J.—I am of opinion that we ought not to 
grant any new trial in this case. T am not ayvarc of any 
authority by which it has been held, that a notice framed 
under this act of parliament, must be construed with all the 
nicety and strictness which are applied to a declaration; 
nor do I think that upon perusing the statutes such a rule 
will be found at all consistent either with the letter or the 
spirit of them. It seems to me to be quite sufficient if the 
notice affords plain and substantial information of the cause 
of action; and that it is not necessary to describe in spe¬ 
cific words precisely how the injury took place. In this 
view I think the present notice sufficient. It alleges the 
injury to have occurred through the negligence of the de¬ 
fendants in building the sewer; it is in evidence that it did 
so occur; and the allegation therefore is made out. Neither 
do I think it material to state precisely where the original 
cause of the injury arose; whether that was a little more 
or less remote from the plaintiff’s house, is not the question 
in the cause. Then as to the merits of this case, they stand 
upon a very clear footing. 11 was left to the Jury to say, 
whether there had been any want of proper care on the 
part of the defendants, particularly in reference to shoring 
up the stack of chimnies. 1 told them, that in point of law 
I thought the defendants were bound to shore up the chim¬ 
nies, if by so doing they could contribute to the security of 
the plaintiff’s house ; and they found, that in omitting this 
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precaution they had been guilty of negligence. I am still 
of opinion that in law the defendants were bound to take 
every precaution which could tend to the safety of the 
plaintiff’s premises; and therefore 1 think that the Jury 
have come to the proper conclusion, both as to law and to 
fact, and that their verdict in this case ought not to be 
disturbed. 


Bay ley, J.—It seems to me that the notice in thi* case 
was sufficient in both particulars; that the case was pro¬ 
perly left to tire Jury, both as regards the law and the facts; 
and that they have come to a right and just conclusion. I 
see no grounds for holding that notices, such as the present, 
are to be construed as strictly as forms of pleading; nor 
do I imagine that such an intention existed in the minds of 
the legislature when these statutes were framed. It is quite 
evident to me, upon the facts of this case, that all the 
proper and necessary precautions attendant upon such a 
work were not adopted by the defendants; and that they 
were negligent in two particulars, first, in not properly 
securing the premises themselves; and, secondly, in not 
giving proper notice to the inhabitants to co-operate with 
them in so doing. It is said that witnesses were called for 
the defence, who stated, that in their judgment the defend¬ 
ants had exercised adequate care and skill in their proceed¬ 
ings ; but that, even if the Jury had been of the same opi¬ 
nion, is not enough; in such a case they were bound in 
point of law not only to exercise all tlielr own skill and 
caution, but to take advantage also of the judgment of 
others; and therefore they ought to have attended to the 
suggestions of those who recommended die precaution of 
shoring up the chimnies; a precaution which they thought 
proper to omit. 

Best, J. (a )—I am of the same opinion. The objec- 
(o) Holroyd , J. was absent at Chambers. 
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tions to the notice appear to me to be destitute of founda¬ 
tion. There is no pretence for saying that notices of this 
nature are to be scanned with special pleading nicety; the 
very object of the statutes would be defeated by such an 
exposition of them. Two cases have been cited on the part 
of the defendants to-day ; but, upon examination, it will be 
found that neither of them applies to the present case. In 
the first there was an actual and important variance between 
the allegation in the declaration and the facts proved in evi¬ 
dence; and, in the second, no negligence was proved; and 
the judgment of the Court proceeded directly upon that 
ground. With reference to the merits of thisJcase, I think 
the Jury were compelled to find the verdict which they have 
found, and that, upon a fair balance of evidence, they could 
come to no other conclusion. It is quite evident that the 
plaintiff has sustained an injury by means of the sewer, and 
the conduct of the defendants in repairing it, which con¬ 
duct the Jury have found to be negligent and improper; it 
is but just then that he should receive a remuneration for 
his loss, and from whom is he to receive it, if not from the 
defendants ? It is not disputed that the precaution of shoring 
up would have been a proper precaution ; then why was it 
not adopted ? The only reason given is, that the defendants 
thought they were not bound to adopt it. In that idea they 
were mistaken. In point of law they were bound to adopt 
every possible precaution, which they have not done; and 
therefore they must be responsible for the consequences. 



Rule discharged. 
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Tuesday, 
June 11. 

After verdict 
in an action on 
the cane for the 
disturbance of 
ariijbt of 
way, leading 
from a public 
street through 
defendants' 
premises to a 
yard at the 
back of plain¬ 
tiff’s house, 
originally 
forming part 
of the premises 
demised Jo 
defendant:— 
Held, that a 
grant of “ all 
ways, Arc. used 
or enjoyed 
with" plain¬ 
tiffs premises, 
is good, though 
there is no ex¬ 
press grant of 
the way in 
question. 


Kooystra v. Lucas and Others. 

Case for obstructing a right of way leading from 
certain premises belonging to the plaintiff, over a certain 
yard and premises called Spong’s Dairy, through a certain 
passage or gateway into Oxford Street. The last-mentioned 
premises were in the occupation of the defendant, as {enant 
to one John lleator; the premises of the plaintiff had 
formerly been part of Spong's Dairy, but granted se¬ 
parately to {he plaintiff. The declaration stated a demise 
from John Heator and the Duke of Portland to the plain¬ 
tiff of the premises in question, forming part of other de¬ 
mised premises, “ together with all courts, yards, gardens, 
areas, vaults, cellars, sollars, walls, ways, passages, lights, 
easements, &c. whatsoever, to the said demised premises 
belonging, or in any wise appertaining, or therewith, or 
with any part thereof, used or enjoyed.” It then averred a 
right of way over the locus in quo, being a gateway leading 
to Oxford Street under the house and premises occupied 
by the defendants, from the plaintiff’s premises so de¬ 
mised to him; and alleged that the defendants had ob¬ 
structed the plaintiff’s right of way by depositing, on certain 
parts thereof, large quantities of timber, &c. The dev 
iendauts pleaded, Not Guilty, and issue thereon. At the 
trial before, Abbott, C. J., at the Middlesex adjourned 
Sittings after last Paster Term, the Jury, upon the evi¬ 
dence adduced, found by their verdict that there was a 
right of way existing in the plaintiff over the locus in quo. 


Gurney now moved for a rule to shew cause why the 
judgment should not be arrested, or why there should not 
be a new trial, and made two points; first, that the right 
of way claimed by the plaintiff must appear by the declara¬ 
tion to have been matter of express grant under the demise 
of the premises in respect of which he claimed it; and. 
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second, that such a right of way could not be covered by 1822. 
a demise “ of all ways belonging to or in any wise apper- jfoovmu. 
taining to, or used or enjoyed with,” the premises. These ^ 
latter words were merely words of description, referrable to 
the principal premises which were the subject of the de¬ 
mise, and could not be construed as words of conveyance or 
grant. The premises of the plaintiff were only parcel of 
the premises called Spong's Dairy, and before the demise to 
the plaintiff, formed part of it. The words of description, 
under which the plaintiff claimed the right of way, could 
at all events extend only to such ways as were in existence 
at the time of the demise, and there was then no way cor¬ 
respondent to that claimed, as the whole of Spong's Dairy 
was then demised to a tenant, and he could not be 
said to have a right of way over his own ground. These 
words therefore would be inoperative to create a new 
right of way, and as to the existence of any such right 
before the demise, that was negatived by the evidence. 

Had it been intended to grant the right of way now claim¬ 
ed, such intention would have been expressed in the 
demise ; but no such grant could be found in the lease ; and 
therefore in the absence of express words, the Court could 
not extend the mere general words of description, “ all 
ways, &c” so as to cover a right of way over the premises 
of the defendants. 

Per Curiam.— No issue seems to have been taken in 
this case as to whether this way had been used before the 
time of the demise to the plaintiff. The case went upon 
the effect to be given to the words of the lease, and we are 
now bound to confine our attention to those words under 
which the plaintiff claims a right of way, and see whether 
they are sufficient to convey the right set up. There is no 
doubt about the law of this case, which depends entirely 
upon the words of the lease, and not upon what may have 
been in the contemplation of the parties at the time it 

L h 2 
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1822. was executed. It is impossible to give effect to all the 
Kooystra. wol ‘ds of this grant, unless the rights of way therein men- 
Lucii. ti° ne d are to be regarded as rights of way properly so 
called. Stopping short with the words “ all rights of way 
thereto belonging,” would not give effect to the words of 
the grant; but the lease does not stop there; for it intro¬ 
duces words which are abundantly sufficient to give all 
rights of way that are necessary for the purpose of the en¬ 
joyment of the locus in quo; for the words are, “ together 
with all ways, 8cc. whatsoever, to the said demised premises 
belonging, or. in any wise appertaining, or therewith, or 
with any part thereof, used or enjoyed” If the lessor had 
intended not to grant this way, the words would have been 
more restricted. Some years since a case occurred before 
Heath, J. in which the words of the grant were, rights 
of way “ thereto belonging, or in any wise appertaining.” 
The rights of way over the property there in question had 
been extinguished under an inclosure act, and the learned 
Judge adverting to the case of Winford v. Woollaston{a ), 
took the distinction as to the words “ therewith used.” If 
the right of way here had been used by the person who 
enjoyed the whole property, it would be sufficient to give 
the right of way to his lessee of part, if he used the words 
** all rights of way used therewith,” and as such words are 
found in this grant, they appear to us to be sufficient to 
support this rase. 

Rule refused. 

(a) 3 Lev. 2 66. 


Tuesday, 
rlune ti. 


Newby ». Mason. 

Adam moved for a rule to shew cause why it should 
not be referred to the Master to strike out certain super¬ 
fluous counts in the plaintiff’s declaration. It was an action 


The Court will 
refer it to the 
Master to de¬ 
termine whe¬ 
ther superflu¬ 
ous counts in 

a declaration are introduced vcxatiousty. 
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for alleged bribery at the Camelford election; the declara¬ 
tion contained two hundred and ten counts. One set 
charged the defendant with procuring the corruption of, and 
the other with corrupting persons to vote at the election. 
He insisted, therefore, that as the evidence which would 
support one set of counts would support the other, the 
declaration contained superfluity, which was fit matter for 
reference to the Master. 
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1822. 

WVW 

Newbt 

v. 

Mason. 


Bay let, J., at the time the motion was made, said— 
That procuring the corruption, and corrupting, might be 
different offences; for instance, giving a man money to vote 
a particular way might be one offence, and giving him mo¬ 
ney not to vote at all might be another, so that different 
sets of counts in the declaration might require different 
evidence. 


The Court, however, granted a rule nisi; and 

Merewether now shewed cause against the rule, and in¬ 
sisted that unless the counts alleged to be superfluous were 
introduced vexatiously, the Court ought not to interfere j 
and whether there was vexation or not was a question pro¬ 
per for the Court only to decide, and ought not to be re¬ 
ferred to the Master. For this he cited Wilkins v. Perry (a). 

Sed per Curiam .—This is a proper case to go to the 
Master, who will decide whether the plaintiff has introduced 
the superfluous counts vexatiously or not. 


Rtfle absolute. 


(a) C&i. temp. Hardw. 129. Vide 2 Doug. 664, et notii. 




Thursday, 
June 13. 

Mandamus 
does not lie to 
an Insurance 
Company to 
transfer shares 
standing in the 
name of a 
bankrupt, into 
the names of 
his assignees. 
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The Kino v. The London Assurance Company. 

Puller moved for a rule to shew cause why a man¬ 
damus should not issue to the Directors of The London 
Assurance Company, commanding them to permit a transfer 
to be made to the assignees of a bankrupt, of certain shares 
standing in their books in the name of the bankrupt, on an 
affidavit, suggesting that The London Assurance Company 
was created by Charter, and that the shares in question 
(eighty in number) were standing in the name of the bank¬ 
rupt at»the time of his bankruptcy, and also disclosing that 
some other persons claimed to be beneficially interested 
in the said shares contrary to the Charter; and, being called 
upon to cite some authority for such an application, he re¬ 
ferred to the case of The Amicable Assurance Company (a), 
where the Court granted a mandamus to that Society to 
swear in a Director. 


Sed per Curiam. —This is not a case in which the Court 
will interfere byrnaruhnnus. There may, perhaps, be found 
in the books several exceptions to the contrary; but this 
prerogative writ is confined, in principle, to cases where 
the matter is of public and general importance. Here we 
are called upon to enforce a mere private right, which we 
cannot do, njpre especially as the party may have another 
remedy, either by action at law or suit in equity. In 
the case of The King v. The Governor and Conipuny of 
the Bank of England (/;), *the Court refused to grant a 
mandamus upwi that ground, and that was a much stronger 
case than this. If we were to interfere in this case, we 
might be called upon to interpose in like mpiuier in the con¬ 
cerns of all the Canal Companies in the country, which 
cannot be. 

Rule refused. 


(■) 1 Sira. iW. 


i» 2 Bain. <s. Aid. 620. 
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182 - 2 . 


Lethbridge v. Luxmore, Gent., one, &c. 

O N motion to refer it to the Master to tax the defendant’s 
bills of costs, it appeared that the defendant had delivered 
to the plaintiff three several bills, one for business done as 
an attorney, another as agent, and a third for fees due to him 
as steward of a manor, for admittances and holding courts 
baron ; and the question was, whether the taxable items in 
the defendant’s bill, as an attorney, would draw after them 
the fees due to him as steward of the manor, so as to subject 
all the bills to taxation. 


Thuraduy, 
June 13. 


Fees charged 
by an attorney 
for holding a 
court as stew* 
ard of a ma¬ 
nor, are tax* 
able in like 
manner as 
charges for 
business done 
strictly as an 
attorney. 


Pattison shewed cause against the rule, and contended, 
that the taxable items in the defendant’s bills would only 
draw alter them such business as was done by him in his 
capacity of attorney, and necessarily connected with his 
profession. Now, the steward of a manor need not 
necessarily be an attorney, and the fees in this case were not 
charged by the defendant in his professional character, but 
must be considered as fees charged by the lord for work and 
labour done by the steward for the lord. To render these 
fees taxable, it must be shewn that they are charged by the 
defendant in his professional character. It was quite clear, 
that if the defendant was not an attorney, these fees would 
not be taxable, and the question was, whether from the 
circumstance of his being an atlorucy, the professional bu¬ 
siness which he had done for the plaintiff, would subject 
the remainder of his bill to taxation. Any person appointed 
by the lord might hold a court baron; and though the office 
of steward was usually filled by a professional man, yet that 
circumstance was not of itself sufficient to justify the. present 
application. He referred to Ilill v. Humphreys (a), IVinter 
v. Paine (6), and Moicbray v. Pleating (cj. 

(«) 2 llos. & I>. 313. (A) 6 T. K. 615. 


(c) 11 East, 235. 
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1822. Coleridge, contri, was stopt, and 


Lethbridge 

«. 

Luxmorb. 


The Court said, they thought the office of steward was so 
much connected with the defendant’s professional character, 
that fees chained in his capacity of steward ought to be 
taxed by the Master. 


Rule absolute. 


Thursday, 
June 13. 


The plaintiff, 
in an action 
for bribery on 
the 3 Geo. g. 
c. 24, is bound 
by the. llth 
aection to pro¬ 
ceed without 
wilful delay: 
but until the 
defendant ap¬ 
pears to the 
writ, the ques¬ 
tion as to the 
wilfnlness of 
the delay does 
not arise. 
Therefore, 
where the writ 
sued out was 
returnable on 
the first return 
in Trinity, 

1821, and the 
plaintiff did 
Rot proceed to 
declare till the 
1st of June, 

1822, and no 


Tai.mash, Bart-, qui tam v. Gardiner. 

TW was an action of debt on the 2 Geo. 2. c. 24, for 
bribery, alleged to have been committed in March , 1820. 
A writ was served on the defendant in Easter vacation, 
1821, returnable on the lirst return in Trinity Term, in the 
same year. No further proceedings were taken until the 
1st of June, 1822, when a declaration was delivered to the 
defendant, with notice to appear ami plead as of this Term, 
being a period of fourteen months after the alleged offence 
was committed, and nearly twelve months from the time of 
suing out the writ; and on motion to stay the proceedings 
in the action; the question was, whether the case came 
within the 1 ltli section of the statute, which provides “ that 
no persou shall be made liable to any incapacity, disability, 
forfeiture, or penalty by that act imposed, unless prosecution 
be commenced within two years after such Incapacity, &c., 
or, in case of a prosecution, the same be carried on without 
wilful delay.” 


appearance 
bad been en¬ 
tered for the 
defendant:— 
Held, that the 
proceedings 
could not be 
stayed under 
the llth sec- 
tien of the 
statute. 


Gaselee now shewed for cause against the rule, that in¬ 
asmuch as (lie defendant had not eutered an appearauce to 
the writ, this application could not be supported, and was 
at all events too early. The words of the llth section of 
the statute were “ wilful delay,” which must mean perverse 
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delay, and therefore, unless it could be shewn that the 1822 . 
plaintiff was in fault in this respect, this motion was un- 
founded. Had the defendant appeared aud urged the plain- *• 
tiff on to proceed, and the plaintiff, instead of proceeding, 
had wantonly and wilfully delayed, then the question would 
have been ripe for the consideration of the Court. This 
case fell far short of Petrie v. White (a),' because there the 
plaintiff did not proceed to trial until six years after issue 
joined; and the Court said, that if no sufficient reason could 
be assigned, they would consider the delay to be wilful. 

Here there was a sufficient reason. 

Adam, contra, contended, according to the authority of 
Smith v. Painter (b), that the plaintiff might have filed 
common bail, according to the statute, in the Term of which 
the writ was returnable, or might have delivered a declara¬ 
tion against the defendant conditionally before the time for 
his appearing was out, and consequently by the plaintiff’s 
omission, in these respects, two opportunities of trying 
the cause had been lost; this he submitted was such a delay 
on the part of the plaintiff as would bring the case within 
the words of the statute, and that the circumstance of the 
defendant himself not appearing was no sufficient reason for 
the delay. Considering the hardship of the case, and the 
policy of the act, the Court would be favorable to such an 
application as this, where the plaintiff had evidently lain by 
longer than was justifiable. He relied ypon Petrie v. 

White, and the language of Mr. Justice Grose, as to the 
policy of the act, and the construction which ought to be 
put upon the words “ v ilful tlelay.” Submitting that the 
delay in this case had not been satisfactorily accounted for, 
th» Court would make this rule absolute. 

Abbott, C. J.—If the defendant had appeared to the 
*vrit, aud after having done his duty in this respect had 
(«) 3 T. R. •>. (ft) s T. R. 719- 
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Talmaih 


0. 

Gardiner. 
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urged the plaintiff on to trial without effect, I should hav e 
been disposed to accede to this motion; but referring to the 
policy of the statute, and bearing in mind that the de¬ 
fendant has not ’done all which he might have done, 1 think 
we ought not to make this rule absolute. For any thing 
that appears the plaintiff has been delayed by the omission 
of the defendant to plead. 


Bay ley, J.—The plaintiff was not bound to declare 
until the defendant was properly before tiic Court. The 
defendant does not appear at all; and it is from the time of 
appearance that the calculation is to be made in construing 
the meaning o¥ the words “ wilful delay,” which are found 
in the statute. 1 cannot say that the plaintiff has been 
guilty of wilful delay. 

The rest of the Court concurred; but it was made a 
condition of discharging the rule that the plaintiff should 
peremptorily proceed to trial at the next assizes. 

Hide discharged. 


Friday, 
June 14. 

Judgment 
signed against 
the casual 
ejector, where 
the service was 
upon the wife 
« the tenant 
in possession, 
who had left 
the kingdom, 
and was set¬ 
tled in a fo¬ 
reign country. 


Doe v. Roe. 

RMSTRONG moved for judgment against the casual 
ejector, on an affidavit of service of the declaration in 
ejectment, upon the wife of the tenant in possession, who 
stated at the time of the service that her husband was gone 
abroad to America, to settle, and did not intend to return. 
Under such circumstances, u doubt had been entertained at 
the office, whether judgment could be entered ; and there¬ 
fore it became necessary to jnentiou the case to the Court: 
and 


Holkoyd, J. said—It appeared to him that the judg¬ 
ment might be entered up, and granted a rule for that pur¬ 
pose accordingly. 
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1822. 


Carter and Another v. Toussaint. 

Assumpsit for the price of a horse sold and de¬ 
livered by the plaintiff to the defendant. Plea, non- 
assumpsit. At the trial before Abbott , C. J. at the Mid¬ 
dlesex adjourned Sittings after last Hilary Term, it appeared 
in evidence, that on the 5th of June, 1821, the defendant 
came to the stables of the plaintiffs, who are farriers, to 
look at the horse in question, and, after some conversation 
respecting what was necessary to be done, the plaintiff said, 
that the horse wanted firing, and that it must be done who¬ 
ever had him. Hie plaintiff demanded 80 1. as the price of 
the horse, which sum was to include the expense of firing, 
blistering, and keep, until he was fit to turn out to grass; 
and, on those terms, the defendant agreed to purchase him. 
Next day, the horse was fired in the presence of the defen¬ 
dant, who expressed his approbation of what had been done. 
The horse remained iu the plaintiffs’ stables for twenty-two 
days, the defendant calling, in the interval, several times to 
look at it; and, at the expiration of that time, it was taken, 
by the defendant’s directions, to Ki/npton Park, by the 
plaintiffs’ servant, and entered there in the plaintiffs’ name. 
While the horse was at Kiniptou Park, the defendant went 
several times to look at it. The horse remained there till 


Friday, 
June 14. 

Plaintiff sold 
a horse to de¬ 
fendant at the 
price of 3Of. 
by parol agree¬ 
ment—the 
horse to be 
fired and re¬ 
main in plain¬ 
tiffs’ posses¬ 
sion until fit to 
be sent to 
gras*. At the 
end of twenty- 
two days, the 
horse was, by 
defendant’s dfc 
reckon, taken 
to graze at K. 
park, and 
there entered 
in plaintiffs’ 
nameHeld, 
that there was 
no delivery to, 
or acceptance 
of the horse 
by defendant, 
to satisfy the 
17 th section of 
the statute of 
Frauds. 


the following August, when the plaintiff,^without the de¬ 
fendant’s directions or privity, had the name in which it 
was entered altered from his own to that of the defendant. 
The defendant, having afterwards refused to pay for the 
horse, the present action was brought. It was objected at 
the trial, that the action was barred by the statute of Frauds, 
2y Car. 2. c. 8, this being a bargain and sale of goods of 
greater value than 10/., without any note in writing, and 
no sufficient acceptance of the horse within the meaning of 
the 17th section of that statute. The learned Judge left 
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1822. to the Jury as a question of fact, whether the horse had 
been sent to Kimpton Park by the defendant’s directions in 
r. the plaintiffs' name, reserving die question of law for the 
Toussaint. 0 pi n i on Q f the Court on motion; and the Jury found their 

verdict for the plaintiff, damages SOI. 

In Easter Term, Scarlett obtained a rule nisi, for setting 
aside the verdict and entering a nonsuit. 

Marryatt and Hankins now shewed cause against the 
rule. The question in this case is, whether there has been 
a sufficient delivery to, and acceptance of the horse by, the 
defendant, to satisfy the requisites of the 17th section of the 
statute of Frauds. The Jury, by their verdict, have con¬ 
cluded the question, whether, in point of fact, the defendant 
had become the purchaser of the horse; and, indeed, all 
the facts of the case are decisive upon that head. Then, 
has there been a delivery and acceptance of the horse by 
turning him out to grass in Kimpton Park ? It was dis¬ 
tinctly left to the Jury as a question of fact, by whose direc¬ 
tions the horse was sent to Kimpton Park, and they 
decided that he was delivered there agreeably to the orders 
of the defendant; and the only difficulty in the case is, as to 
the entry of the horse in the name of the plaintiffs. That 
circumstance, however, makes no difference in the case, 
because, if the horse is delivered by the defendant’s order 
at the place mentioned, that completely satisfies the words 
of the statute. The horse is left there, by his directions, 
at the end of the twenty-two days, when fit to be 
turned out to grass, and therefore that must be con¬ 
sidered as an acceptance by the defendant, and then it is 
left for the defendant’s account, although in the plaintiffs' 
name. It is such a constructive acceptance-as removes all 
doubt upon the case. This case is not distinguishable from 
Elmore v. Stone («), which appears to be precisely in point. 

(a) 1 Taunt. 468. 
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They also referred to Hart v. Sattley (a), Howe ▼. Pal¬ 
mer (b), and Hanson v. Armitage (c). 

Scarlett and E. Lames, contri, relied upon the express 
words of the statute, '* That no contract for the sale of any 
goods for the price of lOf. or upwards, shall be good, ex¬ 
cept the buyer shall accept part of the goods so sold, and 
actually receive the same.” To satisfy these words, there 
must be an actual acceptance of the horse. No construc¬ 
tive or implied acceptance is sufficient. The question is, 
whether, in this case, the defendant ever actually had the 
possession of the horse ? Now, it is clear believer had, be¬ 
cause, from first to last, it was in the possession of the plain¬ 
tiffs. Had he even any control over the animal ? He had not; 
for in the first place, the plaintiffs were not bound to deliver 
until the price was paid; and, in the second, the horse 
having been entered in the name of the plaintiffs at Kimp - 
ton Park , the defendant could not have obtained possession 
of it without an order from the plaintiff. There is a great 
difference between actual and constructive acceptance. To 
satisfy the statute, there must be an actual acceptance 
—such an acceptance as precludes the vendee from all 
objection, and deprives the vendor of all lien. This case 
may be tried by either of these criteria. Here there was 
not even any delivery until the horse got to the park, and 
there it was entered in the plaintiffs’ names, and could not 
have been delivered without their order!* The case of 
Elmore v. Stone was decided upon the principle that the 
horses were in the defendant’s possession and control, al¬ 
though still remaining on the plaintiff’s premises ; but there 
is no such circumstance in this case. The bases of Home v. 
Palmer and Hanson v. Armitage, go upon the principle that 
the goods must be in the actual possession of the’party, or 
his authorised agent. Adhering, therefore, to the sound 

(а) 3 Camp. 623. (c) Ante, 12 B, and 5 Burn. & 

(б) 3 Barn. & Aid. 321. Aid. 66?. 


1822 . 

Carter 

«. 

ToCmaint. 
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policy of this statute, which, in modern times, the Court 
has endeavoured to uphold, there must be at least a po¬ 
tential possession, to constitute an actual acceptance by 
the defendant, to enable the plaintiff to maintain this 
action (a). 

Abbott, C. J.—In this case, according to the original 
verbal bargain, the horse was to be sold at the price of 30 /.; 
but no time was stated when that sum was to be paid. By 
law, therefore, the seller could not be compelled to deliver 
or part with the possession of the horse until that money was 
paid, or unless there was a part payment. So long as the 
horse remained in the custody and control of the plaintiffs : 
if the defendant had demanded it, they would have had a right 
to refuse it, until the money was paid. In the case of 
JE/more v. Stone, indeed, the custody was of the same kind 
as in this case. There the plaintiff would have a right to 
say to the defendant “ you shall not have the horse until you 
pay me the pricebut the Court thought, that in conse¬ 
quence of the plaintiff having consented to put the horse 
into another stable, and to keep it there at the defendant’s 
charge, he had changed the character in which he originally 
held the horse, and instead of holding him as his own, held 
him for the defendant, as his livery-stable-keeper. But 
there is nothing of that kind in this case. So long as the 
horse remained at the plaintiffs’ stables, and before it went 
to Kimpton Pa* 1 :, the plaintiff was the keeper of it, not as 
a livery-stable keeper, but as owner, and he had a right to 
retain it until the money was paid. Afterwards, by the de¬ 
fendant’s desire, the horse is sent to the park ; and if it was 
sent there and entered in the defendant's name, and by his 
desire, I should have thought that that was an actual accep- 
ance of die horse. But the evidence is, that it was entered 

(a) Vide Astey v. Emery, 4 M. & S. 26%. Chaplin v. Roger* , 1 East, 
192. Tempest V. Fitzgerald , 3 Bam. & Aid. 680. and Car but v. liaison, 
ante, 219. 


1822 . 


Carter 

v. 

Tovssaimt. 
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in the plaintiffs’ names. The defendant, therefore, had no 
right by law to go to the owner of the park and demand the 
possession of the horse, because the park-keeper would not 
be authorised to part with it without the plaintiffs’ order, 
Therefore the character of owner belongs to the plaintiff at 
the time of the sale, and remained unchanged notwithstand¬ 
ing the horse was sent to the park, where it is entered in his 
own name, without any control whatever being vested in the 
defendant. Suppose the park-keeper had parted with the 
horse to the defendant before the price was paid, the plain¬ 
tiff would have had a right to recover the value in an action 
of trover. If the horse had been entered in the defendant’s 
name, that would have made it his property; bitf the de¬ 
fendant had no legal claim to it from any body. I am of 
opinion that the character of the vendor’s possession remained 
unchanged; and, that as there was no actual acceptance by 
the defendant, this action cannot be supported. 

IJaylf.y, J.—The statute of Frauds is a remedial law, 
and I think we ought not to pervert the words of it in order 
to except a particular case out of its operation. The sound 
rule of construction is, to adhere, as nearly as we can, to 
the principle of the statute. Hie words are, “ that no 
contract for the sale of any goods for the price of 10/., or 
upwards, shall be good, except the buyer shall accept part 
of the goods so sold, ami actually receive the same.” There 
is, therefore, to be an acceptance, that jp, an actual re¬ 
ceipt. Now, it seems to me, that there can be no actual 
acceptance or receipt by the buyer, unless there is a change 
of possession—unless the seller does some act by which he 
divests himself of the possession,* at least for an instant. If 
the buyer has not the opportunity of exercising a control 
over the property, he cannot be considered as having actu¬ 
ally accepted or received it, to satisfy the words of the 
statute. Where goods are sold, and no time is fixed for 
the payment of the price, the seller has a lien upon the 


aid 

1822. 

Carter 

V* 

TOUMAIHT. 
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1822. goods until the price is paid; he is not bound to part with 
the possession; nor can the buyer compel him to deliver 
v. until the price is paid. Under the circumstances of this 
case there was no act to divest the original owner of the 
possession, or to deprive • him of the right which he had to 
retain the horse till the price was paid. The delivery of 
the horse at Kimpton Park does not alter the plaintiff’s 
character of owner; for it is entered there in his name, and 
he still retained the control over it, and it could not have 
been delivered to the defendant without an order from the 
plaintiff; and even if the price had been tendered to the 
park keeper, the latter would not have been authorised to 
deliver the animal to the defendant. Could the defendant 
have maintained trover against the park keeper for the horse? 
Certainly not; because the possession had not passed to 
him; for the original owner must still be considered as 
having the possession of it by the hands of the park-keeper, 
who kept the animal for him, and in his name. If so, then 
the original owner has never so divested himself of the 
possession of the horse as to give the defendant an oppor¬ 
tunity of actually receiving it. The case of Elmore v. Stone 
certainly comes very near this; but there is a distinction. 
In that case the original proprietor of the horse had one 
stable in which he kept horses as owner, and another iu 
which he kept them as a livery-stable-keeper, and by re¬ 
moving the horse from the one to the other, it was consi¬ 
dered that he h^d consented to divest himself of the cha¬ 
racter of owner, and conveyed the property in the horse to 
the buyer, without retaining any lien for the price. That 
• was .the ground upon which ’the decision in the Common 
Pleas was founded. I can see nothing of that kind here. 
There is no consent on the part of the plaintiff to divest 
himself of the possession, or to abandon his right to retain 
the horse until the price was paid. For these reasons I am 
of opinion that this case is within the words, and certainly 
within the mischief of the statute of Frauds. 
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Holroyd, J. — I am of the same opinion. I think that 1322 . 

there was no sufficient acceptance, because the possession 

* Carter 

was not changed. There was no such delivery by the plain- ». 

tiffs to give the power of actual acceptance by the de- TouI8SANT# 
fendant. The park-keeper was agent for the plaintiffs, and 
had a right to hold the horse for their account, and the 
defendant had no control over it so as to change the pos¬ 
session. Therefore this case does not come within the 
principle upon which Elmore v. Stone was decided. 

Rule absolute («). 

(«) Erst, J. wh absent at Chambers. 


F. SOUTTEN V. E. SOUTTEN. 


Friday, 
June 14. 


Assumpsit for money laid out and expended by the A. became 
plaintiff to the defendant’s use. Plea, Non assumpsit, and foj^debtdue 


issue thereon. At the trial before Abbott. C. J. at the to C., and after 

’ a commission 

London adjourned Sittings after Michaelmas Term, the case of bankrupt 

proved was this:—The defendant having purchased the js^paidfpar? 

business of a slaughterer of one Bodfield, valued at 3000/., ^ndob- 

paid to the latter 1,030/. in cash, and in order to secure the tained from C. 

payment of the remainder of the purchase money, the agalnf^per^ 

plaintiff, as surety for the defendant, on the 3d of April , fo?u»e*e-* ty 

1816, entered into a joint warrant of attorney with him mender, the 

i m whole ot the 

to Bodfield, for the sum of 1970/. On the 5th April, debt having 

in the same year, judgment was entered up; on the 9th of nnder P the Cd 


March, 1818, the defendant became bankrupt, at which “ by 

m that A. might 

maintain an action of indebitatus assumpsit against B. for the money so paid, as money 
paid to his use, notwithstanding ttie stat. 49 Geo. 3. c. 121. s. 8—Held also, that after 
JJ. had gone to trial upon the general issue at the Sittings after Michaelmas Term, having 
obtained his certificate in the preceding Trinity vacation, it wa»*too late to plead his cer¬ 
tificate puis darrein continuance; and the Court refused to receive such a plea on the 
terms of his paying the costs of the trial, though the plaintiff had not entered satisfac¬ 
tion on the roll, of the judgment in respect of which he had become liable as surety, 
U ntil two days before the trial. 
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M M 
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time there was a sum of 1337/. 15*. due to Bodfield on the 
warrant of attorney, which sum he proved under the de¬ 
fendant’s commission. On the 14th of the same month an 
arrangement was entered into between the plaintiff and 
Bodfield, by which the latter agreed to receive from the 
former, and did accordingly receive, a sum of 5001. in full 
satisfaction of his demand, so far as the plaintiff’s liability 
was concerned; but it was expressly stipulated that this 
arrangement was not to affect Bodfield' & remedy against the 
defendant for the remainder of the money under the com¬ 
mission. A covenant was executed between the plaintiff 
and Bodfield, so as to protect the former from any future 
liability upoif the warrant of attorney. To recover this sum 
so paid the plaintiff brought the present action, as for 
money paid by him to the defendant’s use, and delivered a de¬ 
claration of Easter Term 1821. Two or three days before 
the trial satisfaction had been entered on the roll of the ori¬ 
ginal judgment on the warrant of attorney, as of Michaelmas 
Term 1818; and the question at the trial was, whether the 
500/. paid by the plaintiff could be treated as money paid 
by him to the defendant’s use, inasmuch as at the time of 
the execution of the covenant above mentioned the plaintiff 
was personally liable to pay the whole debt to Bodfield; 
and the learned Judge was of opinion that the payment of 
the 500/. to Bodfield was pro tanto a payment of the ori¬ 
ginal debt to the use of the defendant, and for his benefit; 
and therefore^ that the action was maintainable; and the 
defendant’s counsel at the trial produced and tendered a 
plea of bankruptcy, puis darrein continuance. This was 
opposed by the plaintiff’s counsel on the ground, that it 
should have been pleaded in bar. The facts respecting it 
were, that notice of trial had been given for the Sittings 
after Trinity Term, but which was afterwards continued to 
the first Sittings in Michaelmas Term, and again to the 
Sittings after Term, when the cause was tried. On the 
27th of July, 1822, the defendant obtained the Lord Chan¬ 
cellor’s allowance of his certificate ; he then took out a 
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summons for leave to withdraw his plea of the general issue, 
and to plead his bankruptcy in bar. The plaintiff made no 
opposition, but the defendant drew up no order, and went 
to trial on the- general issue only. Abbott , C. J., was of 
opinion, that the plea should have been pleaded in bar, and 
could not be admitted as a plea puis darrein continuance ; 
and rejected it accordingly. Upon this ruling the plaintiff 
had a verdict. 

Copley, S. G. in Hilary Term moved for a rule to shew 
cause why there should not be a new trial granted ; 1st. On 
the ground of surprise, contending that the satisfaction en¬ 
tered upon the record two days before the trial j was a trick to 
shut out the defendant from his defence to this action. He 
insisted that it was quite clear that before satisfaction was 
entered upon the record, the money paid by the plaintiff 
could not be considered as paid to the use of the defendant. 
Supposing it could have been so treated, this was a debt 
which might have been proved under the defendant’s com¬ 
mission, and then the defendant might have pleaded his 
certificate in bar of the action. But by entering satisfac¬ 
tion on the record so recently before the trial, tire situation 
of the parties was entirely changed. 2d. That the plea 
of puis darrein continuance should have been received at 
the trial; and urged that the defendant was then entitled to 
have pleaded his certificate as a plea puis darrein con¬ 
tinuance. It was true that the last continuance was in 
Michaelmas Term, and had satisfaction $en been entered 
on the record, the defendant would have been entitled to 
have pleaded his certificate in bar, which he was prevented 
from doing by the plaintiff’s* own act; but that even was 
the plea then inadmissible, upon payment #f costs, the de¬ 
fendant might have a new trial, with liberty to withdraw his 
original plea of the general issue, and plead his certificate 
puis darrein continuance nunc pro tunc, on the authority 
of the case of Willoughby v. Wilkins (a). 

(a) 2 Smith, 396. 

At M 2 
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The Court then thought the application, so moulded, 
reasonable, and granted a rule nisi. 

Marryatt and Espiiiasse now shewed cause against the 
rule. As to the action not being maintainable, it was the 
common case of an action for money paid by a surety 
against the principal, and time of entering satisfaction on the 
judgment makes no difference in the case; the plaintiff could 
have recovered without it, oil proving the payment, and the 
entering of the judgment was only done as a matter of evi¬ 
dence of antecedent paymeut, and ex majore cautele to be 
used at the trial ; that the plaintiff could not have proved 
under the defendant’s bankruptcy, the whole of the demand 
of Bo(f)ieid against the defendant having been proved by 
him under the bankruptcy. On the second ground 
they argued that this was an application novel in its 
nature, and wholly without precedent, and at all events that 
it came too late. The dates in the cause wore quite suffi¬ 
cient to make out this latter proposition. In 18 lG the 
plaintiff became surety for the defendant to the amount of 
QOOOl. —on the 9th of March, 1818, the defendant became 
bankrupt—on the 14tli of the same mouth the plaintiff paid 
the money to Bodjield -—which was clearly a payment on ac¬ 
count of the defendant. In Easter Term, 18S1, the plain¬ 
tiff brought his action, and the defendant pleaded the ge¬ 
neral issue ; that it then became necessary to ascertain what 
in fact was the last continuance, inasmuch as it must appear 
that the matter*otated in the plea did in fact accrue after 
such continuance, and the Court would not allow a plea to 
be so pleaded as puis darrein continuance, which might be 
pleaded in bar, on account of the delay and expencc it 
caused to the plaintiff; that the rule as to the time of 
pleading, as laid down in Tidd. Pr. 878, was, that if any 
matters'pleadable after the last continuance, happen after 
plea, and before the return of the venire facias, they must 
be pleaded in bar. Issue here was joined, in Trinity Term, 
but continued till Michaelmas Term, when it was in fact 
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tried. The venire under which the cause was tried was 
therefore the last return of Michaelmas Term. The re¬ 
turn of the venire is the last continuance. The defendant 
had his certificate on the first day of Michaelmas Term, 
having obtained it in the July preceding, which being be¬ 
fore the return of the venire, he was bound to plead it in 
bar, and it was perfectly inadmissible as a plea puis dar¬ 
rein ; and cited 5 Taunt. 333, and 1 Marsh. 70. S. C. 
As he might therefore have pleaded his certificate in bar in 
Michaelmas Term, but instead of doing so, had proceeded 
to trial upon the general issue, after the defendant had 
taken the chance of a trial upon that issue, it was too late 
now to pray to be permitted to plead his certificate puis 
darrein continuance. The defendant could not complain of 
surprise, because, as soon as he had obtained his certifi¬ 
cate, he took out a Judge’s summons for leave to plead 
it after the issue had been made up, but abandoned the 
order, and relied on his origiual plea. Of these facts there 
was an affidavit. The Judge, at Nisi Prius, had therefore 
properly refused to receive it, because it was then too 
late. The circumstance of satisfaction not having been 
entered on the record until two days before the trial, could 
not make any difference in the case, and even if it did, it 
was quite sufficient for the Judge at Nisi Prius that the 
satisfaction appeared to have been entered as of the term 
when the money was paid. Under these circumstances, 
the rule ought to be discharged. 


1822. 


SOUTTEK 


V. 

SOUTTEM. 


Copley, S. G., and Chitty, contril, made two points. 
First, that this action would riot lie as for money paid by 
plaintiff to defendant's use; and, second,*that supposing 
the action maintainable, the defendant was entitled, in con¬ 
sequence of the plaintiff’s own conduct, to plead his certifi¬ 
cate puis darrein continuance at the trial, or ought to be ad¬ 
mitted to plead it nunc pro tunc. As to the first point, they 
insisted that the payment of the money by the plaintiff was 
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not made to the defendants use, but was merely an arrange¬ 
ment by which he bought off his own liability to Bodfield, 
the original creditor. Such an arrangement could not affect 
the defendant, whose bankruptcy would operate as a 
discharge of his liability. The covenant executed, might 
indeed be a protection to the plaintiff against any suit of 
Bodfitld, upon his obligation as surety, as was held in 
Deane v. Newhall (a), but this release, which was merely 
of his own personal liability, could not be carried any far¬ 
ther. The defendant’s bankruptcy would clearly have been 
a good answer to this action, and he would have pleaded 
it had he not been lulled into security by the state of the 
proceedings up to the very time of the trial. It was true, 
he had not obtained his certificate until July, 1821. but at 
that time satisfaction had not been entered on the record 
of the original judgment, and, therefore, until the satisfac¬ 
tion had been entered, he would have had a good defence to 
the action upon the plea of the general issue, and resting 
with confidence upon that plea, he went to trial. But to 
his surprise, he found that just before the trial satisfaction 
had been entered, and his situation, in consequence, com¬ 
pletely altered. It was hard that he should be deprived of 
his plea of bankruptcy by this arrangement. If the plaiutiff 
had been damnified as a surety, he might have proved the 
debt under the commission, and would by force of the sta¬ 
tute 49 Geo. 3. c. 121. s. 8, have been placed in the same 
situation as th^ original creditor, and entitled to a divi¬ 
dend upon the debt. Stedman v. Martinant (6). By paying 
this money for the purpose of saving himself harmless as to 
the remainder of the debt, the plaintiff could not convert it 
into a payment .to the usd of his principal, as it was not a 
part of the original debt. This, which must be considered 
as an accidental circumstance, ought not to place the plain¬ 
tiff in a better situation than he otherwise would have been 
in, if compelled to pay the whole debt. The defendant had 
given up every thing to his creditors under his commission, 
(«) 8 T. K. 168. (6) 12 East, 664. 
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and therefore, he ought not to be placed in a worse situation moft . 
by reason of the bargain'between the surety and the original 
creditor. Tliis arrangement did place the defendant in a v. 
worse situation, and deprived him of the benefit of the SouTTEN ' 

statute 49 Geo. 3. c. 121. s. 8. The mere circumstance of 
plaintiff’s paying a part of the debt, to relieve himself from 
his own liability, ought not to deprive die defendant of that 
protection which it was the object of the statute to afford 
to bankrupts. They cited Child v. Morley (a), and Howis 
v. Wiggins (b). And on the second point referred to Wil¬ 
loughby v. Wilkins, cited before. 

Per Curiam. —We are of opinion, that «this action is 
maintainable as for money paid by the plaintiff t<? the use 
of the defendant. It is evidently a payment in discharge of 
part of the debt for which the plaintiff became liable as a 
surety. It does not appear to us that the plaintiff is in a 
better situation by the arrangement between him and Bod- 
Jield, than he would have been had no such arrangement 
been made. The original creditor, Bodjteld , who had 
proved his whole debt under the defendant’s commission, 
had a right to say, “ I will take under the commission all the 
money 1 can get, and when I have obtained all that the 
commission will produce, I will call upon you, the surety, 
for the remainder.” The plaintiff, therefore, is in no better 
situation by the accidental circumstance, as it is called, of 
his paying 500 1. in discharge of his own liability. The ar¬ 
gument which ''has been urged would coftte to this, that if 
Bodfield had obtained 10s. in the pound upon the original 
debt under the commission, apd by that means had exhausted 
the bankrupt’s estate, and the surety bad afterwards paid 
the remaining 10s., the latter would have a remedy against 
tire defendant, his principal, for the money so paid, if no 
satisfaction had been entered upon the record ; but if it 
was he would lose all benefit. It cannot be said that cn- 
(a) 8 T. R. 610. Q>) 4 T. R. 714. 
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tering satisfaction on the record at an earlier period would 
have put the defendant in a better situation, for if it had 
been entered while the proceedings under the commission 
were going on, the plaintiff would have lost the chance of 
any future dividend, because then the case would have 
come within the words of the 49 Geo. 3. c. 121. s. 8. It 
can make no difference to the principal, whether the surety 
pays the money before or after all the funds are exhausted 
under the commission. All that is effected by the statute is, 
that if the surety pays the debt, or part of it, lie merely puts 
himself in the situation of being able to prove the debt under 
the commission, and taking his dividend without disturbing 
the order of other dividends; but according to the argument 
here, if lie had paid the whole of the debt, he would not 
have been entitled to any relief. The mere circumstance 
of paying part of the debt, is no reason why the plaintiff 
is to be deprived of his remedy. The object of the statute 
is very plain. If the surety pays the whole of the debt, the 
original creditor is entitled to no advantage under the com¬ 
mission ; but if he only pays a part, it operates merely as 
a discharge of the debt pro lanto, and the surety is at li¬ 
berty, if he pleases, to stand in the situation of the origiual 
creditor in respect of the part he has paid, aud is to have 
the benefit of such dividends as the bankrupt's estate pro¬ 
duces. But here the whole of the bankrupt’s estate is 
exhausted, and it cannot be said that the plaintiff is to lose 
all the benefit because of the arraugement between him 
and the original cfeditor. This is clearly u •payment to the 
use of the defendant, for which an action will lie. As to 
the application for leave now to plead the certificate puis 
darrein coutinuance, we are of opinion that it comes decided¬ 
ly too late, and {hat the Judge at Nisi Prius could not 
have received such a plea at tire trial under the circum¬ 
stances which have now been brought before the Court. 


Rule discharged. 
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In die Matter of 


Gent. 


On motion for an attachment against an attorney of the 
Court for not paying money pursuant to the Master’s allo¬ 
catur. and that service of the rule, by fixing it up in the 
office, might be deemed good service, upon an affidavit that 
the party kept out of the way to avoid personal service. 

The Court said, that in matters of attachment personal 
service could not be dispensed with; and therefore enlarged 
the rule for that purpose; but intimated a dtfubt as to the 
propriety of an attorney remaining any longer upon the 
Rolls of the Court, who kept out of the way for the pur¬ 
pose mentioned in the affidavit. 


Friday, 
June 14. 


Personal ser¬ 
vice of an 
attachment for 
not paying 
money pursu¬ 
ant to tiie 
Master’s allo¬ 
catur cannot 
be dispensed 
with; but 
quart whether 
an attorney, 
who keeps ont 
of the way to 
avoid service 
of the alloca¬ 
tur, is eligibio 
to romain any 
longer on the 
roll ? 


The King *. The Mah^uis of Conyngiiam, and 
Others, in a Cause of Arden v. Connell. 


Monday, 
June 17. 


TuKSIGER moved for a rule to shew cause why a 
mandamus should not issue to the defendants, who are 
Judges of the Palace Court, commanding them to permit 
final judgment to be signed for the plaintiff in the above 
cause, which was .an action of debt, for useaend occupation, 
prosecuted in that Court, and in which the defendant had 


In an action 
of debt in the 
Palace Court, 
the defendant 
having suffer¬ 
ed judgment 
to go by de¬ 
fault, that 
Court refused 1 
to allow the 


suffered judgment to go by default. The affidavit stated plaintiff 1 to sign 
that the proceedings had been regularly continued up to the ment/a^by 
period of the defendants suffering judgment to go by de- contended 8 ,"he 
fault; and that upon the plaintiff’s attorney attending at the jyfeht ^o; but 
office of the prothonotary for the purpose of signifig final fused a man- 

judgment, he was not permitted to do so ; but was desired pe | the inferior 

Court to allow 

final judgment to be signed, leaving the plaintiff' to his remedy by writ ol error, when 
he had taken the necessary strps for that purpose. 
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1829. to sign interlocutory judgment, which he declined doing. 
The^KitiQ A motion was then made, before one of the Judge’s of the 
^ Palace Court , for an order to the prothonotary to permit 
Marquis of final judgment to be signed, who had refused to iuterfere. 

CONYNOHAM. 


Per Curiam .—This is not a case in which the Court can 
interfere by mandamus. Hie judgment in action of debt 
is final in the first instance, and the plaintiff ought to have 
proposed to sue out a writ of inquiiy to assess the damages. 
When he has done that, if the Court below arrest the judg¬ 
ment, the plaintiff can resort to his remedy by writ of error, 
and then the question will come properly before this Court. 
It is oi\r constant practice to refuse the writ of mandamus 
to a party who has another remedy, which (he plaintiff, iu 
this case, certainly has. 

Rule refused. 


Tuesday, Easum and Others, Assignees of Dowsland and 
June 18. * , ® _ 

Another v. Cato. 

Assumpsit for money had and received. At the trial, 
before Abbott, C. J., at the London Sittings after last Hi- 
and^ship°tiicm ^ ar 2f Term, it appeared that the bankrupts, who were ship 
Uon D to a C fo la ' an d insurance brokers, had, previous to their bankruptcy, 
reign port in purchased, through the houses of March and Co., and Warre 
c“ and not an ^ Co., of LoHdon, several parcels of gaods to the value 
pearls prin- P ” 8000 /., which were shipped on their account as a spe- 
culation to Rio de Janeiro., At the request of the bank¬ 
rupts, who did not wish to appear as principals in the 
transaction, the goods were shipped in the name of the 


D. and an¬ 
other purchase 
goods of two 


cipals in the 
transaction, 
represent to 
the Loudon 


houses, and to 
the consignees 

abroad, that C. is the *principal, and they merely his agents. After the shipment, the 
London houses make advances to D. and his partner, as agents of C., on account of the 
goods the proceeds of which remained in the hands of the consignees abroad. C. also ad¬ 
vances money to D. and partner, who afterwards become bankrupts, and at the date of 
the commission are indebted to C. for such advances:—Held, in an action by the as¬ 
signees for money had and received, that C. had a right to rctaiu the proceeds of the goods 
as a set-off for money advanced to the bankrupts. 
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defendant, and he was all along represented to the London 
houses as the owner, and the bankrupts appeared merely 
as his agents. The London houses, after the shipment, ad¬ 
vanced to the bankrupts, as the jagents of the defendant, 
3700/. on account of the goods. The defendant in the 
mean time made advances to and for the bankrupts in va¬ 
rious sums, to the amount of 3100/., and they were in¬ 
debted to him in that sum at the time when the commis¬ 
sion of bankrupt issued against them. The question was, 
whether the defendant was entitled to retain the balance of 
the proceeds of the goods in satisfaction of this debt, or 
whether the plaintiffs, as assignees of the bankrupts, were 
entitled to recover it for the benefit of the gerferal creditors. 
The cause was tried upon admissions which disclosed all 
these circumstances, and the learned Judge left it to the 
Jury, as a question of fact, whether the bankrupts in ship¬ 
ping the goods in the name of the defendant intended to 
give him a security and a claim on the goods for his ad¬ 
vances, or merely meant to conceal from the world the fact 
of their being principals in the transaction, directing the 
J ury, if they were of the former opinion, to find their ver¬ 
dict for the defendant, and reserving the question of the 
defendant’s legal right to retain the money for the consi¬ 
deration of the Court. The Jury found a verdict for the 
defendant. 


6&t 
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Marryatt in Easter Term obtained a rule nisi for setting 
aside this verdict*and obtaining a new trial, "and 

Scarlett and Campbell now shewed cause against the 
rule, and having cited the statute 5 Geo.jZ. c. 20. s. £8, 
and the case of Olive v. Smith (a), were stopped by the 
Court, who called upon 

Marryat, Fuller , and Maule, in support of the rule, 
(a) 5 Taunt. 56. 
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The question in this case is twofold, first, whether the de¬ 
fendant acquired such a lien upon these proceeds as will 
entitle him to retain them for his debt; and, second, whe¬ 
ther there was such a mutual credit between the bankrupts 
and the defendant as will justify him in setting off his own 
claim against the demand of the assignees. With regard to 
the first it is impossible to say that there was any lien ac¬ 
quired. The facts of the case all go to shew that there was 
no intention on the part of the bankrupts to confer, and no 
expectation in the defendant of obtaining any lien. It is 
true he contracted certain liabilities, but a lien cannot be 
inferred from that fact; for a man may in many cases con¬ 
tract liabilities without acquiring a lien. The case of Olive 
v. Smith is distinguishable from the present in one most 
important feature; there there was an express intention and 
agreement to confer a lien; here the whole facts of the 
case evince a contrary design. ITien, if this be not a case 
of lien, is it, secondly, a case of mutual credit? Clearly it 
is not; for the essential circumstance necessary to cpnsti- 
tute a mutual credit, and that upon which all the decided 
cases upon this subject have turned, namely, actual pos¬ 
session of the property, is wanting here; and therefore the 
Court are called upon to go a step farther than they have 
hitherto ever gone; the necessary consequence of which 
will be to confound and mix up two doctrines, which have 
heretofore been assiduously maintained as separate and dis¬ 
tinct. But the real character which the defendant has 
assumed by the part he took in these transactions is that of 
a guarantee, and the effect of that character is that he. gave 
credit to the bankrupts, not* that he received credit from 
them; and therefore as the defendant has neither a lien 
upon the proceeds, nor a mutual credit to set off, the as¬ 
signees, are clearly entitled to recover, and this rule must 
be made absolute. 


Abbott, C. J.—The opinion which I have formed upon 
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this case is founded neither on the verdict which the Jury 
have given, nor on the intention of the parties as expressed 
by their acts, but upon what appears to me to be the law 
resulting from the facts of the case. 1 think this is a case 
of mutual credit, and that there was such a possession by 
the defendant as will support that doctrine; for 1 consider 
that the goods were as much in the possession of the de¬ 
fendant as if the bankrupts had said to him, “ here are 
certain goods; it would be improper for us as brokers to 
sell them ourselves, you therefore take them, and sell them 
for us in your name.” The two London houses are expressly 
and repeatedly told that the goods were the property of the 
defendant, and they are told so not verbally bnly, but iu 
letters from the bankrupts, and from the defendant also. 
Supposing all the parties had continued solvent, could 
either of the London houses have paid over the proceeds of 
the goods, or any part of them, to any other person than 
the defendant, without his express order to that effect ? 
They certainly could not. Then taking in the effect of the 
bankruptcy the result is the same; there was clearly a mu¬ 
tual credit existing between the parties, and with such a 
possession as I have described by the defendant, 1 am de¬ 
cidedly of opinion that he is entitled to retain these pro¬ 
ceeds under the 28th section of the statute 25 Geo. 2. c. 30, 
and therefore this rule must be discharged. 



B ayley, J.—We have not been referred to, nor am 
I aware of the existence of any case precisely similar to the 
one now before us; for in those which have been decided 
upon this subject, 1 believe the.doctrine of mutual credits 
has been confined to cases where the result yf the transac¬ 
tions between the parties was to be of a pecuniary nature. 
If the bankrupts agreed that, as between them and tlje two 
London houses, the money should pass through the defend¬ 
ant’s hands, then he was clearly entitled to retain out of 
that money, either as against the bankrupts themselves or 
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their assignees, so much as Would satisfy his own claims. 
Then, how do the facts stand ? The bankrupts do agree to 
ship the goods in the defendant’s name; they are so shipped; 
the London houses are informed, both by the bankrupts 
and by the defendants, that he is the owner of the goods ; 
and the bankrupts therefore, do in fact invest him with 
an ownership, and with all the rights that by law appertain 
to it. One of those rights is, that the money should pass 
through his hands, and that he should demand from the 
bankrupts, and from all their agents, an accouut of the 
proceeds as they arose. He had a right to stop the goods 
in transitu if he had been so inclined, and he has an equal 
right to retain' the proceeds of those goods as against all the 
world for the payment of his own debt. 


Holkoyd, J.—J see no reason for disturbing the verdict 
in this case, which appears to me to be perfectly just, both 
as regards the facts admitted at the trial, and upon the law 
resulting therefrom. I think this is clearly a case of mutual 
credit, and the facts of it lie in a very narrow compass. 
The defendant did not lend his name merely—there were 
particular things agreed upon between the parties to be 
done, and those are stated in the letters which passed be¬ 
tween them. The goods were to be deposited in the hands 
of the two London houses, as the property of the defendant 
in the hands of his agent, and when they are so deposited, 
he makes advances to the bankrupts on the express con¬ 
sideration that 'he was to have a lien upon the future pro¬ 
ceeds. It is clear, therefore, that his rights, as the owner 
of the goods, were not to be prejudiced, and on these 
grounds, it seqms to me, that there was such a credit given 
to him by the bankrupts as brings this case within the 
provisions of the act of parliament. 


Best, J.—The intention of the parties do not appear to 
me to be material for our consideration ; we are to look to 
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the legal effect of their acts. The goods were placed ab¬ 
solutely and fully under the defendant’s control, and he 
consents to their being deposited with the London houses 
as his agents. Then, by accepting that deposit, they be¬ 
come his agents, and they can look to no other person but 
him as their principal. After this, the defendant advances 
money upon the goods, and thus a mutual credit is estab¬ 
lished, and he becomes entitled to hold the goods, or the 
proceeds arising from their sale, until his debt is paid. The 
case of Olive v. Smith seems quite decisive of the present 
case ; the principle of which is yet more strongly laid down 
in Ex parte Deeze (a). 


1822. 



Rule discharged. 

(a) 1 Atk. 228. 


The Kino v . Mary Ann Carlile and Another. 

THESE defendants, Mary Ann Carlile , and Jane Carlile, 
having been severally convicted of publishing blasphemous 
libels, were respectively adjudged to different terms of im¬ 
prisonment in his Majesty's gaol at Dorchester. 

J. Evans now moved for an order upon the keeper of 
the gaol, that the defendants should be allowed the same 
use of air and e&ercise, as was permitted l>y the rules and 
regulations of the prison to prisoners confined therein for 
felonies, suggesting, upon affidavits, that the defendants 
were treated in a different manner from that of persons 
of the description last mentioned. 

The Court asked, what authority they had to interfere 
with the management and regulations of a prison in this 
summary manner ? 


Tuesday, 
June IB. 


This Court 
has no autho¬ 
rity to inter¬ 
fere in the re¬ 
gulation and 
management 
of the gaols of 
the kingdom. 
Therefore, 
where persons 
gnilty of a 
misdemeanor, 
and confined 
in a county ‘ 
gaol under the 
sentence of 
this Court, 
prayed to be 
allowed the 
same indul¬ 
gences as pri¬ 
soner^ confin¬ 
ed for felony, 
the Court re¬ 
fused to make 
any order 
upon the gaol¬ 
er for that 
purpose. 
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1822. Evans referred to SI Geo. S. c. 46, as shewing that the 
King’s Justices had a superintending authority over the rules 
*. and regulations of every prison in the kingdom; and he 

Caruu. su bmitted, that by force of that statute the Court might 

make such order upon the gaoler as they thought proper, 
touching the treatment of any prisoner in his custody. It 
seemed to be perfectly clear, that the Court of King's Bench , 
which had a general superintendance over all persons who 
are in any respect ministers of justice, may award an attach¬ 
ment against any gaoler using a prisoner barbarously and 
inhumanly, 2 Hawk. P. C. C. 22. s. 32. Nothing could 
be more important than that the gaols of the kingdom 
should be vwelL governed, and it was perfectly competent 
to this Court to take notice of any thing improper in the 
conduct of a gaoler. In the exercise of that superintending 
authority vested iu the Court, this seemed to be a proper 
case for their interference. No instance could be cited, 
certainly, in which the Court had so interfered; but on a 
recent occasion, in the case of a person named Hunt, con¬ 
fined in Ilchester gaol, the Court had made an order, that 
the prisoner in that instance should have certain accom¬ 
modations allowed liim which had been denied by the 
gaoler. In this case, the affidavits stated, that the defend¬ 
ants were treated in a manner different from other prisoners, 
and there seemed no good reasons for such a distinction. 

Abbott, C. J.—We are willing to do that which by law 
we have the pot.er of doing, but we canrrjt go beyond the 
authority which the law has vested in us. It is not in our 
power to interfere with the Regulations of prisons which are 
placed entirely under th^ management and control of the 
County Justices, subject undoubtedly to the approval of 
Justices of Assize, Great Session, and Oyer and Terminer 
or Gaol Delivery at the Assizes, according to the provi¬ 
sions of the statute 31 Geo. 3. c. 46. But we have no 
authority whatever to interfere with the regulations of the 
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prison, the legislature having provided for those regulations 1822. 
in another manner. I am not aware of any instance in 
which this Court has granted an attachment under circum- in¬ 


stances like the present. If a gaoler behaves ill, he is 
liable to be punished, and if he treats his prisoner bar¬ 
barously and cruelly he may be indicted. In the case of 
the lldCester gaoler, we made no order affecting the regu¬ 
lations of the prison; all that we did in that case was to 
allow the prisoner the means of swearing an affidavit^ in 
order to enable him to make an application to this Court. 
Unless, therefore, some authority is found justifying this 
interference, we cannot make any order. 

The rest of the Court concurred ; and 

Evans took nothing by his motion. 


Bclmer v. Marshall. 

This was a proceeding by foreign attachment in the Lord 
Mayor's Court, in the city of London , and the plaintiff 
having recovered judgment against the garnishee, who 
had withdrawn himself from the jurisdiction of the city 
of London , and removed his goods into the county of 
Middlesex , 

Bolland, in Easter Term, obtained a ri^p to shew cause 
why execution should not issue against the goods of the 
garnishee in the county of Middlesex, on the authority of 
the statute 19 Geo. 3. c. 70. s. 4. 

Norton , on shewing cause, was now stopt by the Coart; 
and 


Wednesday, 
Jane 19. 

Where judg¬ 
ment had been 
obtained in the 
Lord Mayor’s 
Court, in Lon¬ 
don, against a 
garnishee who 
had removed 
his person and 
effects out of 
the jurisdic¬ 
tion of that 
Court:—Held, 
that execution* 
could not issuo 
against him 
out of this 
Court,-under 
the statute 
19 Geo. 3. 
c. 70. S. 4. 


Bolland , in support of the rule, contended, that the case 
of a judgment in the Lord Mayor’s Court came within the 
VOL. i. n N 
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Bulker 

v. 

Marshall. 
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operation of the 4th section of the statute, which pro¬ 
vides, “ that in all cases where final judgment shall be ob¬ 
tained in any action or suit in any inferior court of record, 
it shall and may be lawful to and for any of his Majesty’s 
courts of record at Westminster, upon affidavit made and 
filed of such judgment being obtained, and on diligent 
search and inquiry having been made after the pfcrson af 
the defendant or his effects, and of execution having issued 
against such person or effects, and that they are not to be 
found within the jurisdiction of the inferior Court, to pause 
the record of the said judgment to be removed into such 
superior Court, and to issue writs of execution thereupon, 
to the sheriff of any county or place, against the defendant’s 
person or effects, in the same manner as upon judgments 
obtained in the said Courts at Westminster. He submitted, 
that a foreign attachment was " an action or suit in an in¬ 
ferior court of record,” and, therefore, that execution might 
issue against the effects of the garnishee under the circum¬ 
stances of this case, upon the affidavit required by the sta¬ 
tute, which had been filed. 

Per Curiam. —We arc of opinion, that this case does not 
come within the operation of the statute upon which the 
motion has been founded. Looking to the preamble of 
the fourth section, this appears perfectly evident. That 
section recites the case of persons served with process, is¬ 
suing out of inferior courts, where the debt is under 10/., 
and who may, 'in order to avoid execution, remove their 
persons and effects beyond the limits of the jurisdiction of 
such Courts; and then it *proceeds to enact the mode in 
which cxccutiqn shall bo issued against such persons. Now, 
the garnishee in the case of a foreign attachment, is not 
served with process until execution issues against him, and 
in that case the object of the execution is merely to com¬ 
pel him to appear. The judgment against the garnishee 
is not final until the year and a day have expired, and, con- 
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sequently, the case of the garnishee does not fall within the 
words of the statute. We do not know what to do with a 
garnishee; and it would be a perfect novelty for us to order 
execution to issue against him in the form in which we 
understand execution issues against him when resident with¬ 
in the locpl jurisdiction, namely, ** to receive of the gar¬ 
nishee the money of the defendant attached in his hands.” 
No instance has been cited in which such an execution 
ever issued from this Court under circumstances similar to 
the present, and we are not disposed to establish a prece¬ 
dent. The words of the statute, “ any action or suit,” must 
be understood by us to mean, any action or suit, where the 
proceedings in the inferior court are similar to thosa of the 
superior court of record, and where the judgment is final. 
Now, the judgment against the garnishee is not final, and, 
therefore, this case docs not come within the statute. 


1822. 


IlULMER 

V. 

Marshall. 


Rule discharged. 


Drvce v. King. 


Wednesday, 
June 19. 


joLDOLPHUS moved on behalf of the defendant in this By the Lord’s 
case for leave to come up under the Lord’s Act, 33 Geo. 3. c . 5 *’g^ 5 J < j|Jhe^e 
c. 5, notwithstanding he was out of time, and he relied 
upon section 5. of that statute, which provides, that “ where to take the 
any debtor shall lpive neglected to take t^p benefit of the within the time 
acts within the time limited, and shall make it appear to *p* u 

the Court out of which the execution issued that such ne- P ua f that 8,10,1 

. neglect arose 

gleet arose from ignorance or mistake, such debtor shall from ignorance 
then be entitled to take the benefit of the aCts, as if he had "j r ia ji be enti- 
taken the same within the time so limited as aforesaid.” He *} i od b^fit of 
produced an affidavit of the defendant, stating that'a com- “J f 

the same with¬ 
in the time limited ; but where an insolvent delayed his petition beyond the time limited, 
in expectation of being discharged by a commission of bankrupt-Held, that he was 
not entitled to relief on the ground of " ignorance or mistake.” 

N N 2 
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mission of bankrupt had been awarded agaiust him to which 
he had conformed, but had not obtained his certificate, and 
being in daily expectation of receiving it, he had omitted 
to petition this Court in time for relief under the Lord’s Act. 
Under such circumstances he submitted that the defendant 
was entitled to the benefit of the section above mentioned. 

Sed per Curiam.— The words of the statute are “ igno¬ 
rance or mistake.” It is quite evident that the defendant 
did not delay his application t either from ignorance or mis¬ 
take, but merely in the expectation that he would be re¬ 
lieved from custody in another way. Having confided in 
that exp'CCtalioh, and omitted to conform to the requisites 
of the statute, \vc cannot say that he is entitled to the 
prayer of this motion. 

Adolphus took nothing by his motion. 


540 

1833. 

Droce 

«. 

King. 


Thursday, 
June to. 

The statute 
1 Geo. 4. c. 87, 
for enabling 
landlords more 
speedily to- re¬ 
cover posses¬ 
sion of lands 
pud tenements 
unlawfully 
hel<J over by 
tenants, does 
not extend to 
the case of a 
lessee holding 
over after no¬ 
tice to qnit 
given by him¬ 
self, where his 
tenancy has 
not expired by 
efflux of time. 


Doe, on the Demise of Cardigan v. Roe. 

Adams moved, under the statute 1 Geo. 4. c. 87, for a 
rule, calling on the tenant in possession to shew cause why, 
upon being admitted to defend instead of the casual ejector, 
beside entering into the common consent rule, and giving 
the common undertaking, he should not findertake, in case 
a verdict should pass for the plaintiff, to give the plaintiff 
judgment, to be entered up against the real defendant of 
the Term next t preceding the trial of the cause, and also 
why he should not enter into a recognizance by himself, and 
two sufficient sureties, in a reasonable sum, conditioned to 
pay the costs and damages which should be recovered by 
the plaintiff. The facts were, that the tenant held the pre- 
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mises in question of his landlord on lease for fourteen years, 1823. 
determinable in the year 1834; the tenant had himself given 
notice to his landlord of his intention to quit, which was v. 
accepted by the landlord; but when the notice had expired, 
he refused to give up possession; and the question was, 
whether the case was within the statute upon which the 
motion was founded. 

The Court were clearly of opinion that the stat. 1 Geo . 4. 
c. 87. applied only to cases where die lease or term had 
expired by mere efflux of time, and not to a tenancy deter¬ 
mined by notice to quit, either from or to tjie landlord, 
where there was a subsisting lease; and therefore ^refused 
the rule (a). 

(«) Vide Doe, deni. Phillip* v. Roe, ante, 433. 


Gent v. Tompkins. June so! 

j^LSSUMPSIT for work and labour, and for goods sold. A pauper 

having met 

Plea, Non Assumpsit. At the trial before Richards, C. B. with an acci- 

at the last assizes for the county of Bucks, the case in evi- rishVf ik 

dence w'as this :—In September, 1820, the plaintiff, a sur- where he was 

* casual poor, 

geon at Winslow, was called in to attend - one Tyrrell , a the parish sur- 

pauper of Newton Longville, who had met ^ith an accident him” amMn ** 

iu the former parish. Tyrrell was confined at Winslow, and P ro K ress of 

regularly attended by the plaintiff up to the 25th of No- of the over. 

vember, when he was removed to* his own parish, of which parish to 

the defendant wa3 an overseer. Previous to TyrrelFs re- pe r 'bLjong^d”’ 

moval from Winslow, the defendant called upon the plain- f. al,ed u P on 

1 r the surggpn 

* and desired 

him to take care of the pauper, and do what he could for him, and added, 11 that he wonld 
aee him paid and, on a subsequent application by the parish officers of W ., after the 
pauper was removed to his own parish, the overseer said, “ if it was right that they 
should pay the surgeon’s bill, they would s”—- Held, in an action against the overseer by 
the surgeon for the amount of his bill, that there was no legal obligation on the part of 
the former to pay under the circumstances stated. 




Gent 

v. 

Tompkins. 
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tiff, and desired him to take care of the pauper, and do 
what he could for him; and added, " that he would see him 
paid}” and, on a subsequent application by the parish 
officers of Winslow , the defendant said, “ that if it was 
right that they should pay the surgeon’s bill, they would.” 
Afterwards, however, upon a formal demand of the^ypoui't ^ 
of the plaintiff’s bill, the parish officers of Newton Long- 
>,mile refused to pay it, and the present action was brought. 
The plaintiff originally made the parish officers of Winslow 
debtors in his bill, but subsequently altered it, and debited 
the parish officers of Newton Longvil/e with the amount. 
It was contended for the defendant, that he had never made 
an express promise to pay, and therefore was under no legal 
obligation to pay; that lie was under no moral obligation to 
pay, upon which the law would imply a promise ; and that 
the pauper being within the description of casual poor, the 
parish of Winslow, where the accident happened, were liable 
to maintain him; and therefore the action could not be 
maintained. The learned Judge, however, left the case to 
the Jury, upon the facts, reserving the point of law for the 
consideration of this Court; and the Jury found a verdict 
for the plaintiff, damages 19 /. l6s. the whole amount of 
his bill. 


Dover, in Easier Term, obtained a rule to shew cause 
why the verdict should not be set aside, and a nonsuit en¬ 
tered, or a new trial granted; and 

Storks and C. F. Williqms now shewed cause against the 
rule. This case was wel\ left to the Jury, and they found tliat 
the defendant had given an express undertaking to pay the 
whole of the plaintiff's demand. It is true it has, in some in¬ 
stances, been held, that casual poor are to be supported by the 
parish in which they happen to be when any accident occurs, 
which renders relief necessary ; but here there was a moral 
obligation upon the defendant, as one of the overseers of 
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the parish to which the pauper belonged, to maintain him 
in his illness; and a moral obligation is a good consideration 
for an express promise to pay. lAmb v. Bunce(a), and At¬ 
kins v. lianwelt (Jj). The promise in this case was suffici¬ 
ently express. Very soon after the accident the defendant 
visits the pauper; he sees and approves of all that has been 
done and is doing; and directs the plaintiff’s attentions to 
be continued. Then he adopts all that was done before his 
visit, and if so, his promise will cover the whole demand. 
But even if that be not so,, still there is a consideration for 
what was done after the promise, because it was done for 
the benelit of the parish which the defendant represented, 
and by his order. In Watson v. Turner (c), ’the promise to 
pay was not made till after the whole expence demanded 
had been incurred, and yet there it was held, upon the 
ground of moral obligation, that the promise was sufficient, 
though no request was proved for the work performed. 


543 

1822. 

Gxirr 

e. 

Tompkins. 


Dover and J. B. Monro, contri. There is no moral ob¬ 
ligation upon the defendant in this case. It is important to 
observe, that the plaintiff first sent in his bill to Winslow 
parish; so that whatever promise was made by the de¬ 
fendant, was in fact a promise to pay the debt of a third 
person, {which is in itself nudum pactum. But there is a 
clear legal obligation upon the parish of Winslow. The 
pauper, in this case, was not removeable; he did not go 
into the parish of Winslow animo morandi; and therefore 
lie came under the description of casuarpoor, &c.; and the 
parish in which he met with his accident cannot remove him, 
but are liable to defray th6 expences of his cure. This 
point has been repeatedly decided, and Jin cases strikingly 
similar to the present. Rex v. Bury St, Edmunds (it), 
and Ilex v. St. Lawrence, Ludlow (e). These cases were 

(а) 4 M. & S. 275. (d) 10 East, 25. 

(б) 3 East, 504. (c) 4 Barn. Sc Aid. 660. 

(c) liullcr'8 N. P, 147 a. 
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decided after a full consideration of the statutes 13 and 
14 Car. 2. c. 12. and 35 Geo. 3. c. 101; and upon the 
principle that the liabilities of overseers shall not be ex¬ 
tended beyond the enactments of the law. Upon these 
authorities therefore, upon the sound construction of the 
acts of parliament, and upon every principle of justice 
and good sense, the defendant is under no liability to ^ay 
this bill, and the rule for a new trial must be made absolute. 

The Court desire d to know jf the defendant was willing 
to pay 1&. without costs. The defendant’s counsel ex¬ 
pressed their readiness to acquiesce in this proposition, but 
the plaintiff’s Counsel said they had no instructions to con¬ 
sent; upon which 

Abbott, C. J. said—He was quite satis6ed there was 
not in this case any legal obligation upon the defendant to 
pay the plaintiff’s demand in the first instance, or to provide 
for the pauper. 

The plaintiff’s counsel then requested time to consult 
with his client, whether he would adopt the suggestion of 
the Court; and having, on a subsequent day, said he had no 
instructions upon the subject. 

The Court said they were clearly of opinion there must 
be a new trial, in order that the Jury might distinctly con¬ 
sider whether the attendance of the plaintiff upon the pau¬ 
per, after the accident, was in consideration of the defend¬ 
ant’s express promise to pay. 


Rule absolute. 
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Cox v. Bucenell and Others. 

The plaintiff in this case had sued out a joint writ 
against the defendants, four in number, and afterwards filed 
a separate declaration against each of them conditionally, 
and then entered a joint appearance for all. Interlocutory 
judgment being afterwards signed, 

Campbell now moved, on behalf of the defendant Buck- 
nell, to set aside the judgment, as against Jiis client, for 
irregularity, with costs, and contended that the plaintiff’s 
proceedings were clearly irregular according to the practice 
of the Court. The plaintiff, by declaring separately against 
each of the defendants, had made four separate causes, and 
had thereby elected to proceed separately, and by the prac¬ 
tice of the Court he ought to have filed a separate appear- 
ance for each of the defendants in pursuance of the statute. 
Signing judgment therefore under such circumstances was 
clearly irregular. 


Friday, 
June 21. 

Plaintiff sued 
out a writ 
against four 
defendants 
jointly, and 
having filed a 
declaration 
conditionally 
against each 
separately, en¬ 
tered into a 
joint appear¬ 
ance for all 
under the sta¬ 
tute, and sign¬ 
ed interlocu¬ 
tory judgment: 
Held, that the 
judgment was 
irregular, as 
the plaintiff 
ought to have 
filed separate 
appearances. 


W. II. Maule shewed cause in the first instance, and 
contended that there was no difference in principle between 
this and the common case where a plaintiff files common 
bail for a defendant pursuant to the statute. This being a 
joint writ againifj four defendants, it wasneompetent to the 
plaintiff to file common bail for all of them jointly, though 
he had declared against each separately. Suppose this de¬ 
fendant himself had entered an appearance, the plaintiff 
might have proceeded against him and the*olher defendants 
jointly, as in the case of a joint and separate bond. It was 
quite clear that the defendants had a right to appear jointly 
or separately as they thought proper, and if so, there 
seemed no reason why the plaintiff might not file common 
bail for them jointly or separately, as to himself seemed 
best. 
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1822. Abbott, C. J. —It is unnecessary to say whether, if four 
defendants be included in one writ, a joint appearance of 
v. all four be requisite before any declaration is tiled or deli- 
Buckneu. veret j conditionally; but after the plaintiff has filed or deli¬ 
vered his declaration conditionally against some of the de¬ 
fendants, by which proceeding he evidently means to sever 
his suit, there clearly must be a separate appearance of such 
defendants to the suit. If this be so in the ordinary case, 
where the defendant himself appears, A fortiori the rule 
holds good where the plaintiff has declared conditionally 
against each defendant separately, and filed bail according 
to the statute.. I am of opinion therefore that the coiumou 
bail should have been filed separately, as the plaintiff hail 
declared separately, before he was entitled to sign judg¬ 
ment. 

The rest of the Court concurred. 

Rule absolute. 


Friday, 
June VI. 

Plea to an in¬ 
debitatus as¬ 
sumpsit,of pay¬ 
ment of the 
debt and satis¬ 
faction of the 
said “promises 
and undertak¬ 
ings ’ 1 In the 
declaration 
mentioned, 
and accept¬ 
ance and re¬ 
ceipt by the 
plaintiff of the 
debt in dis¬ 
charge o/ the 
said “promises 
and undertak¬ 
ings," is bad 
on demurrer 
for not cover¬ 
ing the plain¬ 
tiff's damages. 


Francis, Clerk, v. Cuyskll. 

INDEBITATUS assumpsit for tile sum of 19 f., balance 
of tithes owing by defendant to plaintiff. Flea, “ that after 
“ the making of the said promises, &c. and before the ex- 
“ hibiting of the said bill, &c. to wit, on, &c. defendant 
“ paid to plaintiff the said sum of 19/- ( in discharge and 
“ satisfaction of the said promises and undertakings in the 
“ said declaration mentioned as to the said sum of 19 1 -; 
“ and plaintiff accepted and received the said sum of 194 
“ in satisfaction* and discharge of the said promises and un - 
“ dertakings in the said declaration mentioned as to the said 
" sum 6f 19/.” Replication, that after the making of the 
promises, and before the exhibiting of the bill, plaintiff sued 
out a writ of latitat against defendant; and traversing the 
payment of the said sum of iy/. by defendant at any time 
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before the suing out of the said writ. Demurrer to the 
replication, and joinder in demurrer. 


Manning in support of the plea and demurrer. The 
simple question in this case is, whether the payment to, and 
acceptance by, the plaintiff of the amount of the debt, be¬ 
ing as it is here specially pleaded, is a good bar to the 
action ; and it seems clear, upon several decided authorities, 
that it is. The debt has in fact been paid, and although the 
payment was not made till after the writ was sued out, still 
it may be pleaded in bar, and the action must abate. Com. 
Dig. («)> Sullivan v. Montague (b), Evaps v. Prosser (c), 
Harris v. James (d), Kinnear v. Tarrant (e), .and Moor v. 
Green (f). It is true that the'word “ damages” is not to 
be found in this plea, but that is not a material objection,* 
because when the debt was paid the plaintiff’s right of ac¬ 
tion was gone. It was decided in Dixon v. Parkes (g) that 
where the obligee of a bond receives the whole principal 
after it is payable, he cannot recover intescst in an action 
on the bond, as solvit post diem is a good plea; that case 
is in pari matcri& with the present, and the principle upon 
which that was decided will equally apply here. A similar 
principle is also to be found laid down in Pierce v. Pax¬ 
ton ( \h ), and in IVentworth's Pleadings (*). if the payment 
had been made before the writ was sued out, it might have 
been given in evidence under the general issue; but being 
made subsequent to the issuing of (Jie writ, the defendant 
is obliged to plead it in ba^ Holland v. Jour dine {k ); and 
it would be going too far to say that such a plea is insuffi¬ 
cient because the word “ damages” is omitted, when the 
language of the plea is in otfier respedts adequate to reach 
to the plaintiff’s whole cause of action. Upon these prin- 


(«) Tit. Pleader, 2. 9,10. 
(6) 1 Dong. 106. 

(c) 3 T. R. 136. 

(ef) 9 East, 32. 

(<) 16 East, G23. 


(/) 1 Salk. 1V8. 

(g ) 1 Esp. Rep. 109- 
(/») 2 Salk. 519. 

(i) 5 Weutw. 510. 513. 

\k) l liultV N. P. Cases, 6. 
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ciples the plea is sufficient, and the defendant is entitled to 
the judgment of the Court upon his demurrer. 

Justice, contrd, was stopt by the Court. 

Per Curiam .—There is no satisfaction of the plaintiff's 
damages averred in this plea, and the plea therefore cannot 
be supported. Satisfaction of the defendant’s promises and 
undertakings is not sufficient; it has always been held ne¬ 
cessary to include satisfaction ef the plaintiff’s damages. 
The cases which have been cited as instances of a contrary 
decision do not govern the present case, because in one and 
all of them the decision has turned upon a peculiar form of 
issue, which rendered the addition of the word “ damages” 
unnecessary. In Dixon v. Parkes the action was brought 
upon a bond not bearing interest; consequently when the 
principal was paid there was no breach, and there were no 
damages arising to the plaintiff of which the defendant could 
plead satisfaction. But the case of Perry v. Odingsell (a) 
is an authority in express contradiction to the argument 
contended for on the part of the present defendant; and 
upon that authority, and the grounds already stated, the 
plaintiff is entitled to the judgment of the Court. 

Judgment for the plaintiff. 

(a) 4 Mod. Kep. 850. 


648 

1889 . 

Fima 

e. 

Crysell. 


JwuHi. James and Ux. v, Tallent, Executor, &c. 

-Declaration in debt on bond, by. Francis James 

mate children and Susanna his wife, against John Tallent, executor of the 
executed a 
bond, condi¬ 
tioned for the payment of an annuity of 301. for the support of them and their mother 
during their joint natural lives, or, in case of the death of the children, during the na¬ 
tural life of the mother. One of the children having died; held, that the executor of the 
obligor was liable on the bond for the arrears of the annuity accruing after the death of 
that child. 
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obligor John Packard, deceased. The bond recited a 
past illicit cohabitation between the said Susanna and the 
obligor; that they had had two children, George Danby, 
and Louisa Danby; and that the obligor had agreed to 
make a' suitable provision for the said Susanna, and the 
said George and Louisa. The condition of the bond was, 
that if the said John Packard should pay to the said 
Louisa, during die joint natural lives of the said Susanna , 
George, and Louisa, an annuity of SO/, per annum for the 
maintenance and support ofj the said Susanna, George, and 
Louisa; or, in case of the death of the said George and 
Louisa, if the said John Packard should pay to the said 
Susanna, during her natural life, a like sum of 301. per 
annum ; then, mid in either of those cases, the bond was to 
be void. The declaration then averred, that the said 
Louisa had died; and that during the lives of the said 
Susanna, and the said George, a part of the said annual 
payment of SOI. had become due, and was in arrear and 
unpaid. Plea, that the said Louisa had died, and that the 
said George had survived her and was alive. Demurrer to 
the plea, and joinder in demurrer. The question for the 
opinion of the Court was, whether, after the death of one 
of the children, and during the life of the other child and 
the mother, the annuity was payable. 


m 
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Chitty, in support of the demurrer,, was stopt by the 
Court; and 

Robinson , in support of the pea, contended, that as the 
words of the bond cannot be extended beyond their plain 
and express meaning, this action cannqjt be maintained. 
To support this claim, the word “ survivor” must either be 
found in die bond, or must be intended to be there: 
it is not to be found there, and the Court will not by in** 
ference insert it. The plaintiff has set out the condition of 
the bond in certain words, and the Court will not assist 
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him by adding others. The defendant has pleaded per¬ 
formance of the first obligation, and (he condition pre¬ 
cedent to the second obligation has not yet occurred. 
The bond is for giving two separate annuities, and not one 
only. What is the meaning of the words “ joint natural 
lives,” in this instrument? Clearly they mean the joint 
natural lives of the mother and both the children, and can¬ 
not be construed to mean the joint lives of any two of the 
parties mentioned. Then the first obligation has been per¬ 
formed, and the plaintiff is in, no condition to claim the 
performance of the second, until both the children are 
dead. 


Abbott, C. J.— We must do that in the present case 
which it is our habit and our duty to do in all cases of a 
like nature, namely, carefully to consider the whole lan¬ 
guage of the instrument, so as to give effect to what appears 
to have been the real object of the parties in effecting it. 
It is quite clear, that the plaintiff intended to set out this 
bond in the very words of it, and I am of opinion, that it 
is well and sufficiently set out. There are, indeed, two se¬ 
parate annuities stated, but the sum and the mode of pay¬ 
ment of each is the same, and both regard one common 
object. That object evidently was to provide a mainte¬ 
nance for the woman and her two children, and I think that 
object, and the manifest intention of the parties, would be 
absolutely defeated^ by the distinction which has been con¬ 
tended for in argument. The defendant has bound himself 
to maintain all the three individuals named in the bond, 
and so long as the mother Only, or the mother and cither 
of the children ass living, he is liable to the payment of 
the annuity. 

The rest of the Court concurred. 


Judgment for the plaiutiff. 
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Large and Others v. Attwood and Others. 
Declaration in debt, by the assignees of a 

bail bond. The plaintiffs were described in the decla¬ 
ration to be James Large, John Adams , and Sally Ro¬ 
berts, administratrix of John Charles Woolley, deceased, 
and assignees of the Sheriff of Kent. The declaration then 
proceeded in the common farm, setting out the bill, which 
complained of Thomas Attwood, Stephen Uden, Henry Fagg, 
and Thomas Munns , the defendants, “ for that whereas the 
said plaintiffs heretofore, to wit, on, &c., sued ^uid prose¬ 
cuted out of the Court, &c., against the said defendants, a 
certain writ of our said Lord the King, called a latitat, 
directed to the Sheriff of Kent, commanding him to take 
the said defendant Thomas Attwood, See. to answer the said 
plaintiffs of a plea of trespass, and also to a bill of the said 
plaintiffs against the said defendants for 200/. upon promises, 
See. To this declaration the defendants demurred specially, 
assigning for causes;—first, that in the commencement of 
the declaration, the plaintiff Sally Roberts is termed and 
appears to be suing as administratrix of John Charles 
Woolley, deceased, and that the other plaintiffs are suing in 
their own right, and in that respect that the declaration is 
bad for uncertainty, and for the misjoinder of parties;— 
second, that the declaration contains no^ profert of the will 
of the said John Charles Woolley, deceased ;—and third, 
that the declaration states, that the plaintiffs sued out a 
writ on, &e., against the said defendants, meaning all the 
defendants in this suit, and states, that, in dint writ the 
Sheriff was commanded to take the said defendant , Thomas 
Attwood, to answer to a plea of trespass, and also to a bill 
of the said plaintiffs against the said defendants; which 
allegations are inconsistent, and it doth not clearly appear 


Friday, 
June 81 . 


In i declara¬ 
tion upon a 
bail bond 
against four 
defendants, 
one of the 
plaintiffs sued 
as administra¬ 
trix of J. C.W. 
deceased, with¬ 
out making 
profert of the 
will, and the 
declaration in 
reciting the 
writ stated, 
that the sheriff 
tcPwhom it 
was directed 
was command¬ 
ed to take 
“ the said de¬ 
fendant T. A. 
to answer the 
plaintiffs of a 
plea of tres¬ 
pass, and also 
to a bill of the 
plaintiffs 
against the said 
defendants 
Held, on spe¬ 
cial demurrer, 
1st, that the 
declaration 
was well, with¬ 
out making 
profert of the 
will; but 3d, 
that it was jll 
in not clearly 
shewing 
against whom 
the writ was 
issued, or who 
was the de¬ 
fendant in the 
plaintiff’s suit 
ou the writ. 
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against whom the said writ was issued, or who was defend¬ 
ant in the said suit of the plaintiffs upon such writ.— 
joinder in demurrer. 


H. Cooper , in support of the demurrer, made two points, 
first, that as the plaintiff Sally Roberts had declared as 
administratrix, she ought to have made profert in curi2 of 
her letters of administration ; and second, that there was a 
disagreement between the condition of the bail bond, which 
was the most important and effectual part of the writ, and 
the ac etiam clause ; for that the declaration, in setting out 
the writ, stated, that the Sheriff was commanded to take the 
said defendant , Thomas Attwood, to answer the plaintiffs 
of a plea of trespass, and in the ac etiam clause the words 
were, “ and also to a bill of the said plaintiffs against the 
said defendants thereby making it uncertain against whom 
the writ was in fact issued, or who was the defendant in the 
suit in which the writ was issued. On both grounds, there¬ 
fore, he prayed judgment for the defendant. 


The Court said, as to the first point, it was nqt tenable, 
for although there was the addition of administratrix to the 
name of one of the plaintiffs, Sally Roberts, still that was 
no objection, the profert of the will not being neccssaiy. 
Probably, the bail bond described her in the character of 
administratrix, but still she was at liberty to sue in her 
own name with such an addition. By the declaration it ap¬ 
peared, that she sued as one of the assignees of the Sheriff, 
and it is a clearly established rule of pleading, that where 
the cause of action arises after the death of the intestate 
or testator, the executor or .administrator need make no pro¬ 
fert of the will or letters of administration. If an executor, 
as such, .recovers, a judgment against a debtor of his tes¬ 
tator, and the Sheriff is guilty of an escape, he may de¬ 
scribe himself as executor in his declaration in an action 
against the Sheriff for the escape, and he is not bound to 
produce his letters testamentary, for he may sue in his own 
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name though he adds the character of executor to it, which 
may be treated as surplusage. As to the other point, that 
seemed clearly with the defendant, but the Court would 
give the plaintiff leave to amend upon payment of costs. 
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Marryalt, for the plaintiff, accepted the proposal, and 
took leave to amend upon payment of costs accordingly. 


Blackhurst v. Bulmer. 

This cause had been taken out of the Marshall’s list, 
and set down for trial at the Sittings in Term, upon a 
suggestion that it was an undefended cause, and was accord¬ 
ingly tried in the absence of the defendant’s counsel, to 
whom a brief had been delivered to defend the action. 

D. F. Jones now moved for a rule to shew cause, why 
there should not be a new trial upon payment of costs, but 
without an affidavit of merits, which, in conformity with the 
practice which had lately obtained of requiring in similar 
cases, he should have produced. This cause had been 
taken out of its turn, and set down for trial in the paper of 
the day as an undefended cause, although, in point of fact, 
a brief had been delivered to the defendant’s counsel, who, 
not aware that tire cause had been set dgwn, and not seeing 
it entered in the list for the day, was not in attendance. 
Unless it were laid down as an inflexible rule, that counsel, 
attorneys, and witnesses, must be present in attendance on 
the Court in every cause in the list, howevtr remote or small 
the chance of trial might be, it was impossible but that in 
this case the defendant would be entitled to a new trial upon 
the terms now prayed. If the practice of taking causes out 
of their turn were permitted, the suitors of the Court would 

VOL. i. o o 


Saturday, 
June 22. 


Where a cause 
was taken out 
of its turn and 
se^down in 
the written 
list at Nisi 
Prius, as an 
undefended 
cause, and was 
tried as such, 
in the absence 
of defendant’s 
counsel and 
attorney, who 
were instruct¬ 
ed to defend; 
the Court re¬ 
fused a new 
trial, thongh 
on payment 
of costs, with¬ 
out an affida¬ 
vit of merits. 
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1822. be subjected to the greatest possible inconvenience and 

Black hurst * n J ust * ce ' Suppose a cause to be last in a list of 400, are 
Bu me P art * es to he in attendance de die in diem, because 

possibly that cause may be tried out of its turn ? Admitting 
this to be a cause without defence upon the merits, still 
that was no reason why it should be taken out of its turn, 
and the defendant be denied a new trial, but upon the con¬ 
dition of making an affidavit of merits. He insisted, that 
the defendant had a right to take the chance of a trial, and 
of availing himself of any defect in the plaintiff’s proceed¬ 
ings or want of case. 15y tak'ing the cause out of its turn 
the defendant was deprived of these advantages, and in such 
a state of things it would be most unjust to call upon him 
to swear lo a defence upon the merits in order to put him¬ 
self in the same situation to which he was originally en¬ 
titled. In the case of Fourdrinicr v. Bradbury («) it was 
undoubtedly held, that the fact of a cause being in the 
written list at Nisi Prius, was notice to the attorney that it 
might be tried at any time in the course of the day, and, 
therefore, where a cause had been for several days in that 
list, and was at length tried out of its order, as an unde¬ 
fended cause, in the absence of the defendant’s attorney, the 
Court granted a new trial on payment of costs. In that 
case it did not appear that an affidavit of merits was re¬ 
quired. In this case the defendant had not given the plain¬ 
tiff any reason to believe that he did not mean to defend the 
cause, and it ought not, therefore, to have been taken out 
of its order. If /he modern practice of posting up a list 
for the day had never been introduced, it could not be con¬ 
tended that the defendant was bound to be ready before 
the Court reached the cause in its regular order. The 
meaning of that’ list w'as merely to give notice that such 
causes might be tried on that day, and to release from at¬ 
tendance* persons engaged in causes not contained in the 
list. If the practice authorising attorneys to get causes set 
(.«) 3 Tarn. & Aid. 323. 
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down, upon the suggestion that they are undefended, were 182*2. 

permitted, there would be nothing to prevent their getting 

. - . , , , , OB BLACKHURtT 

any cause set down for trial, whether there were a good r. 

defence or not. This cause having been taken greatly out BuLMEH " 
of its turn, and considering the inconvenience to which the 
practice he alluded to must lead, he submitted, that the de¬ 
fendant was entitled to a new trial without an affidavit of 
merits. 

Abbott, C. J. — I am o£ opinion, that a Judge at Nisi 
Prius has a right to try every cause set down in his paper, 
whenever it is called on for trial. It is quite clear, that 
this case was without defence, and that thfere was great 
justice in trying it out of its turn, inasmuch as there were 
several witnesses in attendance from Liverpool, at a con¬ 
siderable expencc to the parties, and it was of great im¬ 
portance, therefore, that the cause should be tried as early 
as possible. No injustice can be done to the defendant in 
any case like the present, because, if a cause is improperly 
taken out of its turn, the irregularity will entitle him to a 
new trial, if he can make an affidavit of merits. I very 
much doubt the wisdom of the practice of making out 
written lists of causes for trial for each day, because, al¬ 
though it may sometimes be convenient to parties, it is 
oftener attended with inconvenience to the Court, by in¬ 
ducing persons to absent themselves when they ought to be 
in attendance. If we grant the present application it will 
come to this, tl*at in every case in which the counsel and 
attorney are not in attendance, the Judge at Nisi Prius 
will be told, that he shall not try the cause. T think, that 
in a case like the present, taking such q cause out of its 
turn cannot be attended with the slightest inconvenience. 

The Court ought not to grant a new trial in. this case 
merely because the ordinary practice of putting the cause 
down ki the paper of the day has not been complied with. 

When a cause is entered for trial, it is the duty of the 

o o C 
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attorney to be in attendance, and ready with his witnesses, 
whenever it happens to be called on. 

The rest of the Court concurred. 


Rule refused. 


Saturday, 
June 12. 

Where a plain¬ 
tiff arrested a 
defendant, and 
discontinued 
the action, fcnd 
paid him the 
costs, but be¬ 
fore he was 
actually dis¬ 
charged out of 
custody lodged 
a detainer 
against him 
for a larger 
debt arising 
out of the same 
cause of ac¬ 
tion Held, 
that the de¬ 
tainer was ir¬ 
regular, and 
that the de¬ 
fendant was 
entitled to be 
discharged out 
of custody on 
filing common 
biil. 


White v. Gompeetz. 

The defendant having been arrested on a special capias 
at the suiV of the plaintiff, the latter discontinued the action 
and paid the defendant his costs ; but before the defendant 
was actually dischaiged out of custody, the plaintiff com¬ 
menced a fresh suit for a larger debt, arising out of the 
same cause of action, and lodged a detainer against him 
without a fresh arrest, under which he remained in custody ; 
and on a former day a rule nisi having been obtained for 
discharging the defendant out of custody upon his filing 
common bail, on the ground of irregularity, and the case of 
Moiling v. Buckholtz ( a ) being then cited, 

Chitty now shewed cause against the rule, and contended, 
that the defendant ought not to be discharged, for that a 
detainer was the same as an arrest; and, consequently, 
though the first action might have been discontinued, still, 
as long as the defendant was in custody, a detainer might 
lawfully be lodged against him, without suing out another 
writ and arresting him again. The plaintiff had at first 
arrested the defendant for a smaller sum than was actually 
due to l\im, but discovering his mistake, he discontinued 
that action, corrected his error by making a fresh affidavit of 
debt, and lodged a detainer before the defendant was dis- 

(o) 3 M. & S. 15S. 
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charged. This proceeding must be considered in point of 
law as a fresh arrest, and in substance there was certainly 
no difference between a detainer and an arrest. In both 
cases an affidavit of debt must be made, and the sheriff must 
be satisfied of the existence of the debt before he detains 
the prisoner. A detainer having the same effect as an 
arrest, it must be considered as an arrest in point of form. 
Suppose four or five writs come into the hands of the 
sheriff, and the defendant is arrested upon one of them, the 
others operate as effectually in detaining him as if he were 
arrested upon each. In principle, therefore, an arrest and a 
detainer were the same. 

Denman, C. S., contra, was stopt by the Court. 

Abbott, C. J.—We are of opinion that there is a clear 
difference between arresting a person by depriving him of 
his liberty, while at large, and lodging a detainer against 
him when in custody upon other process. In the case of 
a detainer, it is competent to the Court to look into the 
circumstances of the individual case, and do what the 
justice of it seems to require. On the authority of the 
case of Moiling v. Buckholtz, we are of opinion that this 
rule ought to be made absolute, but without costs. There, 
the Court held, that the discontinuance of a former action 
is not complete, so as to entitle the plaintiff to arrest the 
defendant upon a fresh writ, until the plaintiff has taxed the 
costs. 

The rest of the Court concurred; and the rule was made 
absolute, without costs. 
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Though, by 
the practice of 
the Court, 
judgment can¬ 
not be entered 
up on a war¬ 
rant of attor¬ 
ney more than 
a year old 
without the 
lease of the 
Court, yet 
none but the 
defendant him¬ 
self can object 
to any irregu¬ 
larity in this 
respect. 


Jones v. Jones. 

Abraham moved for a rule to shew cause why the 
judgment signed in this cause, and the execution issued 
thereon, should not be set aside for irregularity, with costs. 
He made the motion on behalf of third persons under the 
following circumstances, disclosed upon affidavit:—In 1819 
the defendant gave the plaintiff a warrant of attorney for 
securing the payment of a suyi of 638/., with interest, by 
instalments. Persons of the names of Dclajbsse and Mas¬ 
ters had obtained a judgment against the defendant for a 
debt of £67and, on the £2d of May last, sued out a 
6. fa., indorsed, to levy that sum upon the defendant's 
goods and chattels; but when the sheriff proceeded to levy, 
it was discovered that the officer was already iu possession 
under an execution at the suit of the plaintiff, upon a judg¬ 
ment signed ou the warrant of attorney on the £Oth of May. 
The ground of the irregularity was, that the plaintiff’s war¬ 
rant of attorney being more than a year and a day old, judg¬ 
ment had been entered up without leave of the Court, and 
without a rule or order thereof made for that purpose. 
The affidavit negatived such leave, and denied that any rule 
or order of the Court had been obtained previously to en¬ 
tering up judgment. lie referred to all the books of prac¬ 
tice, in which it was laid down that under such circum¬ 
stances judgment could not be entered up without leave of 
the Court (a); but' 


The Court said, that however available this objection 
might be if urged at the instance of die defendant himself, 
it could not be pressed by a third party, a stranger to the 
proceeding, as a ground of irregularity, and therefore 

Refused the rule. 

(«i) Vide 2 Archb 15. Impey, 518, 519, 9th cd. and Tidd. 551, where 
the casts cited are 3 Sulk. 32S2. 6 Mod. 212. 7 Mod. 94. 1 Wils. 36, and 
1 H. Lila. 94. 
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The King r. Lord Cadogan and Auother. 

The defendants were indicted for not repairing a road, 
and 

Talfourd moved for a mandamus to Lord Cadogan, and 
to the steward of the court-leet of the manor of which the 
defendant was lord, commanding him to permit the solicitor 
for the prosecution to inspect the court rolls of the manor, 
for the purpose of obtaining evidence necessary to support 
certain averments in the indictment; but 
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June 2a. 


Mandamus 
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The Court said, that though this might in substance be a 
civil proceeding, yet in form it was criminal, and they could 
not compel the defendant to furnish evidence against him¬ 
self for the purpose of supporting the indictment. 


Rule refused. 


The King v. ThomAs James. 

O N the return to a habeas corpus directed to the keeper 
of His Majesty’s gaol at Caermarthcn, it appeared that the 
defendant Thomas James had been committed to the custody 
of that gaoler under a warrant of two Justices, in the fol¬ 
lowing terms:—“ Caermartheu, to wit. To the constable 
of the parish of L., and especially to John Jones, keeper 
of the common gaol, &c. Receive inlo t your custody the 
body of Thomas Janies, herewith sent to you by two of His 
Majesty’s Justices of the Peace, and charged by us the said 
Justices upon the view of us, for insulting behaviour towards 
us the said Justices, by telling us that we were prejudiced 
and biassed as Magistrates, towards him the said Thomas 


Tuesday, 
Juue (j. 

A commitment 
for punishment 
must be for a 
time certain ; 
therefore 
where a de¬ 
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committed by 
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that the com¬ 
mitment was 
bad. 
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James, in the execution of our office, against the peace, &c. 

The King and him safely keep in your custody until he shall be dis- 
j a in ks. charged by due course of law,” &c. 

Campbell, for the defendant, submitted that this commit¬ 
ment was clearly bad upon the face of it, it being a com¬ 
mitment for punishment as for a contempt, without any term 
certain. There was never any instance of a commitment 
for a contempt until the party was discharged " by due 
course of law.” Commitment for punishment must be for 
a time certain. 


W. E. Tauhton endeavoured to combat the objection, but 


The Court were clearly of opinion that the commitment 
was bad upon the face of it, and ordered the defendant to 
be discharged. 


Tuesday, 
June 25. 


Oliver v. Johnson. 


tmbrovjht’-ui This was a rule to shew cause why the proceedings in 

action to try the action should not be stayed until the plaintiff gave se- 
the validity of . _ . .. , , . ,,, 

a commission cunty for costs. A commission of bankrupt had been is- 

witA tfte jicr-’ suet * against the plaintiff on the petition of the defendant, 

VicedChanccf a,M * ^* c P^ a i nt *®' having petitioned the Vice-Chancellor to 

lor, and after- supersede the commission, his Honour ordered the petition 

ecNito defer-**" to stan< l over, with liberty to the bankrupt to bring an ac- 

mination of tion at law to try the validity of the commission; and in 

to reside per- pursuance of that liberty he brought the present action. 

CourTrequired The ground of the application was, that the plaintiff was a 

security'for foreigner by birth, and had expressed his determination of 

the costs of going abroad to reside there permanently. ‘ 
the action. “ 

SemUe , that 

inch security would not have been required if the action had been brought by the order 
of the Vice-Chancellor. 
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D. F. Jones shewed cause against the rule, and produced 
an affidavit of the plaintiff, denying his intention of going 
abroad, and contended, that at all events this was not a case 
in which the Court would call upon the plaintiff to give 
security for costs, because it must be taken to be an action 
brought under the order of the Vice-Chancellor, and there¬ 
fore in that respect the case differed from the common case 
where a party brought an action at his own instance. He 
referred to M‘Culloch v. Robinson (a) as an authority, to 
shew the reluctance with which the Court called upon a 
bankrupt to give security for costs, even where he appeared 
to be permanently abroad. In that case a commission had 
issued against the plaintiff, (who was gone with his family to 
New York,) upon the petition of the defendant*, who was 
the only creditor, and had chosen himself sole assignee; and 
the plaintiff having brought an action against the defendant 
to try the commission, the Court refused to stay the proceed 
ings till he should give security for costs. 
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. Parke, control, urged, that there was a difference between 
the case of an action brought under the order and direction 
of the Chancellor to try the validity of a commission, and 
the case where permission only is given to the bankrupt to 
bring such an action. In the one case the action is brought to 
satisfy the conscience of the Chancellor, but in the other, 
the party is only left to adopt such other remedy as he may 
deem expedient. In this case there was no order of the 
Vice-Chancellor,* directing the action tot>e brought; but on 
the petition being presented, his Honor simply directed that 
the petition should stand over,* with liberty to the bankrupt 
to try the validity of the commission in pn action at law. 
This was merely leaving the plaintiff to his own course, and 
to adopt such remedy as he might find expedient. This 
case, however, in its circumstances, differed materially from 
M'Culloch v. Robinson , because there, although the bank- 

fa) a New Rep. 352. 
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rupt had gone abroad, yet he was expected to return to 
England, and appear to his commission ; and there was the 
additional circumstance that the defendant was the only cre¬ 
ditor, and had swept away the whole of the bankrupt’s pro¬ 
perty under the commission, so as to put it out of his power 
to give the security required. 


The Court said, that this was a case in which security 
ought to be given, for although the plaintiff had denied his 
intention to go abroad, still he, had not gone on to state in 
his affidavit that he meant to continue his residence in this 
country. Had this action been brought by the order of 
the Vice Chancellor to satisfy the conscience of his Honor, 
perhaps the case would have been different, but the mere 
liberty given by him to bring the action did not bring the 
case within the principle of M'Culloch v. Robinson. If 
any difficulty should be imposed upon the plaintiff by mak¬ 
ing the rule absolute, he was not prevented from applying to 
the Vice Chancellor to relieve him, if it was a case for re¬ 
lief. Under the circumstances of the case as they now ap¬ 
peared upon affidavit, it seemed to come within the ordinary 
rule where a plaintiff is called upon to give security for 
costs. 

Rule absolute. 


Wednesday, _ . T n 

'June 26 . Dog deal. IHWIN V. ItOB. 

Da F. JONES on a former day obtained a rule to shew 

c. 149. sch. *, cause why the service of seventeen copies of declarations in 
requiring an . J 1 . , 

office copy of ejectment, upon as many tenants in possession, should not 

to be written be set aside for irregularity, on the ground that the copies 
in the usual 
and accustom¬ 
ed manner, on which a duty of 4 d. pe.r sheet is imposed, and it not having been the prac¬ 
tice to write such copies on both sides of the stamped sheet of paper :—Held, that service 
of 17 office copies of declarations iu ejectment so written and delivered to as many te¬ 
nants in possession, was irregular. 
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had been engrossed on both sides of the paper, contrary to 
the practice of the Court, and in fraud of the revenue laws, 
not being properly stamped conformably to the provisions 
of 48 Geo. 3. c. 149. sch. 2, which requires that all copies 
of proceedings upon which the stamp of 4 d. is imposed 
should be written in the usual and accustomed manner in 
which such papers are written, and he cited Champneys 
v. Hamlin (a), and Hart op v. Juckes (6). He also pro¬ 
duced an affidavit shewing that it was not the practice to 
write copies of declarations in ejectment on both sides of 
the paper. 
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Copley, S. G., now appeared for the Stamp Office, but 
did not oppose the rule ; and as nobody appeared*on behalf 
of the lessor of the plaintiff 


IX F. Jones prayed that the rule might be made absolute, 
with costs, for the irregularity, but 


The Court said, that as the Commissioners of Stamps were 
no parties to the rule, they could not be called upon to pay 
the costs, and in the absence of any other party, no order 
could be made as to costs. 

Rule absolute (c). 

(a) 12 East, 294. (6) 1 M. & S. 709. (c) Vide 55 Gat. 3. c. 184. 


Doe V. Roe. Wednesday, 

June 26. 

I^LATT moved for judgment against the casual ejector V 1 * 

in this case, upon an affidavit that the declaration in eject- ejectment mast 

be before the 

essoign day of the Term, bnt where the service was before that day, and the explanation 
of it to the tenant in possession did not take place till after :—Held, that the lessor of the 
plaintiff was not entitled to judgment. 
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ment was served upon the tenant in possession before the 
essoign day of the Term, but that the explanation did not 
take place till afterwards. 

Bayley, J., (the only Judge in Court,) said, the service 
of the declaration in ejectment by the means stated, was in* 
sufficient, and, therefore, refused to give judgment. 

Rule refused. 


Wednesday, 
June 26. 


The statute 
55 Geo . S. 
c. 194, which 
was passed on 
the 12U> of 
July, 1815, 
does not ex¬ 
tend to persons 
practising as 
apothecaries 
previously to 
the 1st of Au¬ 
gust in that 
year. A per¬ 
son who prac¬ 
tised as an 
apothecary, 
previous to, but 
not on, the 1st 
of August, 
without a cer¬ 
tificate was 
however held 
to be within 
the penalties 
of the act. 
Outers, whe¬ 
ther an infant 
under the age 
of 21 can law¬ 
fully practise 
as an apothe¬ 
cary, without 
reference to 
the statute. 


The Company of Apothecaries v. Roby. 

This was an action to recover penalties under the statute 
55 Geo. 3. c. 194, for practising as an apothecaiy without 
a certificate. At the trial before Abbott, C. J. at the 
Middlesex adjourned Sittings after last Hilary Term, it 
appeared in evidence that the defendant had been bound 
apprentice to an apothecary at Kenilworth in Warwickshire , 
but before the term of his apprenticeship had expired, his 
master died. Soon after that time, being then a youth of 
seventeen years of age, he came to London to seek for a 
situation as an assistant to an apothecary. In the interval 
before he got a situation, he took lodgings and had a card 
printed, professing to carry on the business of an apothecary, 
and it was in proof, that prior to the 24th *of July, 1815, he 
had compounded medicines and sold them to different pa¬ 
tients whom he had attended, but there was no proof that 
he kept any shop, or openly exposed drugs for sale. On 
the 24th of July, having obtained a situation as assistant to 
an apothecary at Chatham, he went there to reside, and dis¬ 
continued practice on his own account. Having afterwards 
set up in business for himself in London, this action was 
brought, ft appeared, that the Royal assent was given to 
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the 55 Geo. 3. c. 194, on the 12th of July, 1815, but by 
the 29th section it is provided, that nothing therein con¬ 
tained shall extend, or be construed to extend, to any person 
or persons practising as an apothecary previously to the 
1st of August, 1815. There was no proof that the de¬ 
fendant was practising as an apothecary on that day, and 
the question was, whether he came within the Baving clause 
above-mentioned. The learned Judge charged the Jury, 
first, that there was no evidence of the defendant having 
practised at all within the llieaning of the statute; and 
second, that at all events, it was necessary to shew that he 
was practising on the 1st of August, 1815, which he un¬ 
doubtedly was not, anil, therefore, the Jury, under Jiis Lord¬ 
ship’s directions, found a verdict against the defendant, with 
one penalty. 

In Easter Term a rule nisi was obtained for setting aside 
the verdict, on the ground of misdirection. On a former 
day in this Term, the case was argued by Scarlett, Gurney, 
and Campbell, for the plaintiffs, and Denman, C. S., and 
Ckitty, for the defendant; when the questions discussed 
were, first, whether the defendant, under the circumstances 
of the case, could be considered as having practised at all 
as an apothecary, within the meaning of the statute, prior 
to the 1st of August, 1815; and second, whether he was 
within the saving provision of the 29th section, not being 
in practice on that,day. In the course of jhe argument upon 
the first question, the Court intimated a doubt, whether any 
person under the age of twenty-one could be entitled to 
practise as an apothecary, the law presuming want of skill 
in an infant; and reference was made to llie cases of CVa- 
ridge v. Evelyn (a), Young v. Fowler (5), Co. Litt. 172 a., 
and Com. Dig. tit. Enfant, c. 1, as bearing upon the point; 
but as this was a collateral question, no express opinion 
was given upon it. 

(a) 5 Barn. 6c Aid. 81. (£>) Cro. Car. 5b. 
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The Court took time to consider the case; and 

Abuott, C. J. now delivered judgment.—This was an 
action on the 55 Geo. 3. c. 104, for practising as an 
apothecary without having obtained the certificate re¬ 
quired by that act. The statute received the Royal assent 
on’ the 12th July. At the trial before me, some evi¬ 
dence was offered to shew that the defendant had been 
practising as an apothecary in June and July, 1815, in¬ 
cluding the 12th day of the latter month ; but as the evi¬ 
dence did not extend to the 1st of August, the defendant 
having before that day become an assistant to an apothecary 
at Chufham, 4 was of opinion, that no person came within 
the exemption of the act, who was not practising as an 
apothecary on the 1st August, and the Jury found a ver¬ 
dict for the plaintiff. When the rule to shew cause why 
there should not be a new trial was moved for on behalf of 
the defendant, two grounds were urged; first, that the di¬ 
rection which I gave to the Jury was wrong in point of law ; 
and second, that there was evidence of the defendant having 
practised as an apothecary within the meaning of the statute. 
It is not necessary to give any decision upon the latter point, 
for we are all clearly of opinion, that the direction to the 
Jury was right in point of law. The statute passed on the 
12th of July, 1815, but it may be said generally that it was 
to take effect upon the 1st of August following. The great 
object of the statute, as it appears by the 7th section, was to 
preserve the health and lives of his Majesty’s subjects, and 
provisions are made which regard two classes of persons; 
namely, persons practising, as apothecaries, and persons 
acting as assistants to apothecaries. As it would be known 
to the legislature that some persons^might be found to be 
engagedj, in the business of an apothecary at the time when 
the penalties were to take effect, it was reasonable that such 
persons should be exempted from the operation of the act, 
and that they should learn within what precise time they 
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were to be so engaged, in order to be thus exempted. There 
are five sections in which that point is mentioned, namely, 
the 14th, 17th, 20th, 21st, and 29th. The 14th section 
regards apothecaries and is prohibitory. It runs thus—“ that 
from and after the 1st day of August, 1815, it shall not be 
lawful for any person or persons (except persons already 
in practice as such) to practise as an apothecary in any part 
of England or Wales, unles he or they shall have been ex¬ 
amined, &c.” Now the word “ already” as here introduced, 
is of a somewhat doubtful meaning; for it may relate either 
to the 1st of August, or to the 12lh of July, the time of 
passing the act. The 17th section relates to apothecaries’ 
assistants, and is also prohibitory; it runs thus:—“that 
from and after the 1st of August, 1815, it shall not be law¬ 
ful for any person or persons (except the persons then acting 
as assistants to any apothecaries as aforesaid, and excepting 
persons who have actually served an apprenticeship of five 
years to an apothecary) to act as an assistant to an apothe¬ 
cary in compounding or dispensing medicines without under¬ 
going an examination,” &c. In this clause there is uo doubt 
the word “ then,” plainly and obviously refers to the 1st of 
August. The 20th section is a penal clause, and embraces 
both offences. It applies both to apothecaries and assist¬ 
ants, with a difference only in the amount of the penalty. 
It states, u that if any person (except such as are then 
actually practising as such) shall, after the 1st day of 
August, 1815,” &c. In this clause also, taken by itself, 
there is no ambiguity; the word “ then” plaiuly refers to 
the 1st of August, and it seems to us that the word 
“ already,” in the 14th section, 'is there used to denote the 
same day, unless it was intended that no apothecary should 
be exempt from the penalty who was not actually in 
practice both on the 12th of July, and 011 the- 1st of 
August. The 21st section speaks of apothecaries only, 
and does not mention assistants. It relates to the re¬ 
covery of charges, and enacts, “ that no apothecary shall 


1822. 

Apothe¬ 
caries’ Co. 
v. 

Roby. 



568 CASES IN THE KING’S BENCH, 

1823 . be allowed to recover any charge claimed by him in any 
court of law, unless such apothecary shall prove on the 
caries’ Co. trial, that he was in practice as an apothecary prior to or on 

Robt. the 1st day of August, 1815,” fitc. Now, it was observed 
m the argument for the defendant, that as this clause relates 
only to the obtaining of payments, the legislature might not 
think it material to require proof of the precise day, but 
might reasonably conclude that he who practised before that 
day, and was ■ in practice after it, was also in practice 
on that day, unless the cqutrary was proved. We do 
not see any thing in this section which can reasonably be 
considered as controling the 20th section, and it is conse¬ 
quently unnecessary to say whether the word “ or” can be 
read as “ and,” which perhaps may be its proper construc¬ 
tion. The only remaining section is the 29 th, which enacts, 
** that nothing in this act contained shall extend, or be con¬ 
strued to extend, to lessen, prejudice, or defeat, or in any 
wise to interfere with any of the rights, authorities, privi- 
Ieges, and immunities heretofore vested in and exercised and 
enjoyed by either of the two Universities,” &c. “ other than 
and except such as shall or may have been altered, varied, 
or amended in and by this act, or of any person or persons 
practising as an apothecary previously to the 1st day of 
August , 1815,” &c. Now, if the words “ previously to the 
1st of August" are to be taken in their large and unlimited 
sense, this saving clause will be quite irreconcileablc with 
the 14th, and also the 20th sections. But whether the 
words there used refer to the day of passing the act, or to 
the 1st of August, here the section plainly mentions such 
persons as were practising previously to the 1 st of August , 
and the question is, not whether the party was in prac¬ 
tice on the 12tli of July, or on the 1st of August, but 
whethe/ he had been in practice previously to the 1st of 
August . Now, if any question be made as to whether the 
exemption extends to persons who had been in practice at 
a remote period of life, it is impossible to suppose that this 
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was intended. It seems to us that the only mode of recon¬ 
ciling all die clauses, and of carrying the plain object of 
the law into effect, is to consider those apothecaries only 
exempted from the provisions of this act, who were in 
practice on the day from which it was to be in operation, 
namely, the 1st of August; and we think this construction 
is not inconsistent with the words of the former clauses. 
This clause relates to the Society of Apothecaries, the two 
Universities of Oxford and Cambridge , the Royal College 
of Physicians, the Royal Col/ege of Surgeons, and to the 
rights of those who were in practice before the 1st of 
August, except as altered or varied by the few alterations 
to be found in the 20th section, which imposes th^ penal ties 
on persons not in practice. It is not necessary, as I before 
observed, to say whether persons claiming exemption must 
have been in practice both before and after the 1st of 
August. If the meaning of this saving clause be doubtful* 
then, according to all die sound rules of construction, the 
plain sense ought to govern us, and attending to all the 
parts of die statute, it does not seem to us that the exempt¬ 
ing clause has been introduced with any intention of con- 
troling any of the previous provisions. If the language is 
doubtful, we are to give effect to the plaiu meaning of the 
words, and giving them diat effect, we are of opinion that 
die direction given to the Jury‘on the trial was right, and 
that the rule for a new trial must be discharged. 


1822. 


Apothe¬ 
caries’ Co. 


v. 

Roby. 


Rule discharged. 


VOL. i. 


p v 
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1822. 


n r eine*day, Cil.PIN T. EnuEKBY, in ElTOT. 

June 26. 

A. being cstab- This was a writ of error from the Common Pleas, in an 

lishcd in trade, . ...... r .i 

and wishing to action of covenant, m winch judgment was given tor the 

Mpitaif enters plaintiff below. The declaration was upon an indenture, 

copartnership ^ ate( * September, 1807, made between the defendant, 

for ten years, of the one jiart, and the plaintiff, of the other. It staled in 

advances substance, that the defendant below carried on the business 

a covenant" 11 an arm y clothier, army agent, and woollen diaper, in Lon- 

tHat he shall and that it was agreed that the plaintiff should enter 

receive timl. . ' ” * 

per annum into copUrtnersiup with Inin for the period of ten years, 

partnership, from the day of the date of the indenture; that the trade 

2*‘ l tl ' e l ,ro * should be carried on in the name of the defendant alone ; 
Jits, if there 

are any, and if and that the plaintiff should advance, (and it recited that he 

the capital; did advance), the sum of 20,000/. by way of capital, that 

that he shall t j, e plaintiff should not interfere in the conduct of the bu- 

nnt he answer- r 

able for any siness, that all the expeuces incident to the. trade should 

penecs inei- be paid out of the joint funds of both partners, but that 

concern 11 and l° sses *» trade, and all bad debts, should be borne and 

that the^bicsi- defrayed by the defendant alone, who was also to guarantee 

carried ou in to the plaintiff the payment of all debts incurred and owiug 

oSrfyTThat a£* to the concern. It was further agreed, that the plaintiff be- 

the end of the ] ow s 1 )0 uldL receive out of die profits of the trade, while they 
ten years, if * _ J 

the. partner- were adequate, and out of the capital when they were not 

ship deter- , ___ , , . _ 

mines by ef- adequate, 2000/t per aitntim; and at t(<e end of ten years. 


carried ou in 
the name of A, 
only; that at 


, mineslhyef- adequate, 2000/i per aunmn; and at tl>e end of ten years, 

he shaVbe re- w ^ en the partnership determined by effluxion of time, the plain- 

paid the tiff was to be repaid his whole capital of 20,000/. by six equal 
20 ,o«ot. by in- . . , ; , , . . 

stalmcnts, at instalments, at three mouths each, from the determination of 
three months 
date, bearing 

legal interest—and that if default is made in the annual payment of 20001. nr the joint 
capital* is at any timer reduced to 20,0001., theu he shall be at liberty tn terminate Ibe 
partnership, and repay himself the 20,0001. advanced, immediately. H. brought cove¬ 
nant in C. I *. and recovered judgment, and damages, for the non-payment of the 20.0001. 
at the end of file ten years, the Jury expressly negativing usury; and error being 
brought in this Court:—Held, that upon the face of the deed, A. and B. were partners, 
and that there, was no ioau of money within the meaning of the statute of usnry—and 
judgment affirmed. 
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the partnership, with lawful interest. Finally, it was agreed 
that if the defendant below failed in the annual payments 
to the plaintiff, or in the performance of any of these condi¬ 
tions, or if at any time the joint capital should become re¬ 
duced to 20,000/. and no more, then the plaintiff was to be 
at liberty to terminate tbe partnership, and to repay himself 
his whole advance of 20,000/. immediately. The declara¬ 
tion then alleged a breach of covenant in the non-payment 
of die capital sum of 20.00Q/. together with interest, ac¬ 
cording to die terms of the indenture. The defendant be¬ 
low craved oyer of tbe deed, set it out, and then pleaded 
several pleas of usury, on which issues were joined. The 
Jury found all the issues for the plaintiff, and assessed the 
damages at 15,902/. besides costs; and the Court after¬ 
wards gave judgment for the plaintiff for l(i,J14/. including 
damages ami costs. Error assigned thereon, “ for that by 
the record it appears that the deed ill the declaration men¬ 
tioned is upon the face thereof usurious, illegal, and void.’* 
Joinder iu Error. 



Gilpim 

«. 

Endekby. 


Campbell, for the plaintiff in error, contended on a former 
day, that the deed upon the face of it was clearly void, inas¬ 
much as the sum of 20,000/. advanced by the defendant in er¬ 
ror must be considered as a loan of money, upon the usurious 
consideration stipulated iu the deed. He admitted, that unless 
this was a loan of money, the statute of usury would not ap¬ 
ply ; but looking to*the whole scope of the deed, it was per¬ 
fectly evident that this was an advance of money to be repaid 
at the end of a given time, with interest to be paid in annual 
payments, in respect of the use of it. It could not be con¬ 
tended with success that this was merely a partnership, be¬ 
cause it had none of the incidents of such a connexion. 
There could be no partnership without a division of profit 
and loss between the parties. Here there was an express 
provision in that respect directly negativing the idea of a 
partnership; for Eliderby was to receive the interest, and 

t» 2 
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also the principal money, whether the concern was profitable 
or losing. If then this was not a partnership, it was ne¬ 
cessarily a loan of money, where the principal was not 
hazarded, and where more than 5l. per cent, interest was sti¬ 
pulated for the loan. All the provisions of the deed mani¬ 
festly tended to exclude the idea of a partnership, and none 
went more strongly to shew the intention of the parties than 
the stipulation that Gilpin was to carry on the business by 
himself, and in his own name ( alonc, without any interference 
whatever on the part of Enderhy, who, whatever might be 
the event, was not only to be saved harmless with regard to 
his loan, butf-was also to receive an usurious consideration 
for the use of the money advanced. He cited Morse v. Wil¬ 
son (a), as an authority in point; for there it was held, that 
if the borrower of money give a bond for the principal and 
interest at 5l. per cent, and covenant at the same time also 
to pay to the lender a certain portion of the profits of a 
trade carried on by him in partnership with another person, 
this is an usurious contract, and the obligee canuot recover 
on the bond. He therefore prayed that the judgment be¬ 
low might be reversed. 

Parke, contra, insisted that the deed declared upon, taken 
by itself, was not usurious, and the Jury haviug found that 
there W'as no usury in fact, the judgment below ought to be 
affirmed. In considering this case, the Court must confine 
their attention entirely to the instrumeifi itself, and unless 
upon the face of it there appeared clearly to be a loan of 
money upon usurious consideration, they would not by any 
intendment of .law assume any such fact against the plaintiff 
below, more especially as the Jury had expressly negatived 
the supposed loan. 1'or this he cited Yeoman v. Barstorr (6). 
The statute of Anne distinctly requires, not merely that there 
shall be payment of interest beyond 5l. per cent, but that 
the principal shall also be lent; therefore uuless there w as 

(«) 4 T. R. 353. (i>) 1 Lutw. 271. 
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a distinct loan, unless there was a borrower and a lender, 
that statute could not attach to this case. The mere reser¬ 
vation of profit in a partnership concern, without risk, to 
the person who advances a capital, would clearly not be 
usurious. The question, whether the plaintiff’s capital was 
or was not to be in jeopardy, ought to be left out of consi¬ 
deration, because the simple question was, whether there 
had been a loan of money, without which, the statute of 
usury could not apply; and he referred to Harnett v. Yea (a), 
Masterman v. Cowrie (b), Cdll v. Dunning (c), and Doe v. 
Brown (d), as direct authorities upon this point. The enquiry 
then was, whether upon the face of this deed, a$ set out upon 
oyer, the Court would say that this was a loan of money. If 
it was a loan, to whom was it lent ? It was said on the 
other side, that Gilpin had borrowed the money; but no such 
expression was to be found in the deed itself. There was an 
express covenant, that the plaintiff and defendant should be¬ 
come partners; there was an express covenant that Enderby 
should advance 20,0001. not as a loan to Gilpin, but as the 
consideration for the purchase of a share in the concern. Upon 
the face of the deed this was nothing more than the purchase 
by Enderby of a moiety of the interest which Gilpin had in 
the business—of the benefit arising from his capital, and of 
the profits accruing from his personal exertions. The very 
terms of the indenture proved that it was no more. True it 
was, there was a covenant, that at the expiration of the part¬ 
nership the advancq of 20,0001. was to bqpome a loan, pay¬ 
able with lawful interest, if the money was not repaid with¬ 
in the ten years. This was the true construction of the in¬ 
strument, and none othei could fairly be put upon it. The 
judgment of the Court of Common Pleas did not pass 
without argument; the question was fully discussed in the 
Court below; and on motion in arrest of judgment, the 
Judges of that Court pronounced their judgment in favour 

(а) 1 Bo*. & Pul. 144. (c) 4 East, 5.‘>. 

(б) 3 Campb. 48S. (rf) 1 Holt, 195. 
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of the plaintiff, on the ground that this was a partnership 
for ten years, and that the money advanced did not become 
a loan until the expiration of that period. On that ground 
he prayed that the judgment might be affirmed. 


Campbell, in reply, said, that this Court would not be bound 
by the decision of the Court below. lie re-urged his former 
argument, that as the plaintiff was to be exempt from all risk 
attending the concern, and as he was to receive a nett sum per 
annum for the use of his money during the ten years, it was 
impossible to treat the transaction in any other fight than as 
a Joan of money upon usurious consideration. This case was 
perfectly ’distinguishable from those cited on the other side 
because in the latter no money had passed between the par- 
ties, and therefore there could be no loan. Here, money had 
passed, and consequently those cases did not apply. In the 
case of J Doe v. Brown (a), the money was not to be repaid, 
whereas here it was, and that also constituted an important 
difference. That was a nisi prius case ; but the case of 
Doe v. Chambers (6) was an answer to it. Contending, 
therefore, that he was not removed from his original ground 
of argument, he insisted that the judgment ought to be re¬ 
versed. 


The Court took time to consider the case, and 

Abbott, C. ii. now delivered judgment :—This was 
a writ of error, brought upon a judgment of the Court 
of Common Pleas, in an action of covenant, upon an in¬ 
denture beariug date 9,4th September, 1807. The de¬ 
fendant had pleaded several pleas, on which issues were 
joined and judgment given for the plaintiff. The indenture 
la set forth at large on the record, arid the ground of the 
writ of error was, that this indenture manifestly exhibits 


(a) 1 Holt, '295. 


(A) 4 Campb. l. 
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usury on the face of it, and being against the statute ought 
to be pronounced void in Jaw. The particulars of the deed 
have been so recently before us, that a very concise notice 
of them will be sufficient. The indenture set out on the 
record professes to be a deed of copartnership between 
these parties for a period of ten years. 'Hie counsel on 
both sides have agreed, that by the effect of the deed Gilpin 
covenants absolutely that Enderbp shall, at the expiration of 
ten years, receive 20,000/. the sum which is said to have 
been advanced by him, whether the stock may at that time 
be sufficient or insufficient for that purpose. The Court 
adopt this construction for the present, and we think that 
the plaintiff below cannot maintain his action on any other 
supposition. But the defendant below builds his argument 
that this transaction is tainted with usury on this foundation. 
According to the contents of the deed, Gilpin was carrying 
on the business of an army clothier, and it was agreed that 
Enderbp should become a partner for ten years, and should 
advance 20,000/. as part of the capital for carrying on the 
business, and Gilpin covenants that the rest of the capital 
shall be provided by him, to the amount of 10,000/. at the 
least; lie is to conduct the trade iu his own name, without 
any interference on the part of Enderbp. During the con¬ 
tinuance of the partnership, Enderbp is to receive out of the 
accruing profits 2000/. a-year, or out of the capital, if the 
profits are not sufficient to pay that sum. Gilpin is to pay 
out of the partnership funds all such expellees as may arise 
in the trade, and at all events, at the end of the ten years, 
if the partnership shall determine by effluxion of time, En¬ 
derbp to have the 20,000/. repaid him by instalments, bear¬ 
ing legal interest. There are also clauses by which Gilpin 
agrees to exhibit a regular account of the debits and credits, 
and the profits and losses of the business, and also for re¬ 
ferring disputes which may arise to arbitration, and several 
others not necessary to enumerate, but which are usual in 
partnership deeds. By the execution of this deed, Enderbp 
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undoubtedly made himself liable as a partner to all the 
partnership creditors, though he might not be liable as be* 
tween Gilpin and himself; and if the deed discloses the 
real facts, and the real intentions of the parties to it, this is 
not a case of a loan of money from Etiderby to Gilpin , but 
a contract of partnership between them, of a peculiar kind 
certainly. If the deed does not disclose the real facts and 
intentions of the parties, but was executed only as a con¬ 
trivance to cover a loan of 20,000/. for ten years, at 10/. 
per cent, interest, then undoubtedly it is void. This is a 
fact, however, which ought to have been found as such af¬ 
firmatively by the Jury, in order to have enabled the Court 
to pronounce ah opinion thereupon. But as such fact has 
not been found, and in the absence of such finding we must 
consider the deed as speaking the real language of the par¬ 
ties, and so considering it, we cannot pronounce it to be 
void. The partnership, as constituted by this deed, may be 
probably of an unusual kind, but that circumstance will not 
authorize us to say that there was no partnership, and that 
this was simply a loan of money. Unusual as such a part¬ 
nership may be, it is by no means impossible that a man car¬ 
rying on a trade with a capital of 20,000/. might have made 
a profit of 30001. per annum, and might think and expect, 
(though I cannot say in my opinion such au expectation was 
likely to be realised), that if the capital was doubled, the 
profits would be doubled also; Gilpin might have thought 
if he could induce a ^person to bring in 20^000/. upon an 
undertaking that he should receive 2000/. a-year for it, he 
himself being enabled to make 4000/. of it, in his own esti. 
mation it might be a very good covenant. Some such 
opinion may have induced the covenant between the parties. 
We, however, must take the contract from the deed, and 
looking at> its import, we cannot pronounce it void. We 
think the judgment of the Court of Common Pleas must 
therefore be affirmed. 


Judgment affirmed for the plaintiff. 
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Lamb v. Pratt. 

X HIS was a motion for setting aside interlocutory judg¬ 
ment, signed by the plaintiff after plea pleaded. 

Wilde shewed for cause, that the plea not being adapted 
to the cause of action, the plaintiff was entitled to sign 
judgment. It was an action jupon a bill of exchange, which 
was not due until Hilary Vacation; and to the plaintiff’s 
declaration of Easier Term, the defendant pleaded a judg¬ 
ment recovered as of Hilary Term, the bill not being in 
fact then due; and on the authority of Phillips v. Bruce (a) 
the plaintiff treated the plea as a nullity, and signed judg¬ 
ment. 

Hutchinson, contrd, urged, that as this was an action 
against an attorney, the bill must have been hied against him 
as of the Term preceding the cause of action, and there* 
fore there was nothing incongruous in the form of the plea, 
to which, if it was objectionable, the plaintiff ought to have 
demurred. But 

Per Curiam .—The judgment, at all events, could not 
have been recovered until Easter Term, and therefore it is 
quite clear that this plea is false and insensible. If de¬ 
fendants will plcsfd judgments recovered, for the purpose of 
delay, let them at least take care that their pleas are good 
in form. 

Rule discharged ( b ). 


(a) 1 Chit. Rep. 526. 660. Barucs, 252. and t Chit, 

(ft) Vide 1 Bus. & Pul. 615. Kcp. 055 and 565. 

3 Id. 395. 5 T. R. 152. 1 Taunt. 
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formation ; 
and that he * 
afterwards, at 
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House of 
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ingly and deli¬ 
berately, and 
of his own ae.t 
and consent, 
did depose and 
swear" to cer¬ 
tain tarts, con¬ 
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what he had 
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sion, “ and so 
the defendant, 
in manner and 
tfoftii aforesaid, 
did commit 
wilful and cor¬ 
rupt perjury 
cannot be 
sustained. 
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The King v . IIarkis. 

This was an information filed by his Majesty's Attorney- 
General against the defendant, for perjury. The informa¬ 
tion contained two sets of counts, assigning perjury upon 
evidence given by the defendant in support of a bill pending 
before the House of Lords, for the prevention of bribery 
and corruption in the election pf members to nerve in Par¬ 
liament for the borough of Barnstaple, in the county of 
Devon. One set was framed in the ordinary form, setting 
forth the evidence given by the defendant at the bar of the 
House of Lords, and then assigning peijury thereon. The 
second set stated in substance, “ that on the 4th of March, in 
the 59th year of the reign of his late Majesty, a Select Com¬ 
mittee of the House of Commons had been appointed to de¬ 
termine the merits of an election of two burgesses to serve in 
Parliament for the borough of Barnstaple , in the county of 
Devon, and of the return of Sir Manasseh Massch Lopes, 
Burt, and Francis Mo/yneux Ommaney, Esq. who hud been 
then lately returned to serve in Parliament’ for the said bo¬ 
rough, and that the defendant was examined as a witness 
before the Committee touching the merits of the said elec¬ 
tion, and deposed”—in substance, and to the effect set forth 
in the information, which purported to shew bribery and 
corruption in one of the candidates at the election. It theu 
proceeded to stale,* that “ on the 14lh of 'January, in the 
59th year of the reign, &c. at IVeslminster, in the county of 
Middlesex, to wit, at the parish of St. Margaret, within the 
liberty of Westminster, in «the county of Middlesex afore¬ 
said, a certain bill, intituled, “ An Act for the Prevention 
of Bribery and Corruption iu the Election of Members to 
serve in Parliament for the Borough of Barnstaple, iu the 
County of Devon,” was pending before the Lords Spiritual 
aud Temporal, “ and that the defendant Eduard Harris, 
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on the 25th of June, in the 59th year of the Feign, did ap¬ 
pear at the bar of die House of Lords, as a witness in sup¬ 
port of the bill, and was then and there sworn to speak the 
truth.” It then alleged, “ that the said Edward Harris, 
being so sworn, to wit, on the day and year aforesaid, at the 
parish and within the liberty aforesaid, in the county afore¬ 
said, on his oath aforesaid, knowingly and deliberately, and 
of his jown act and consent, did say, depose, swear, and 
give in evidence to the said Lords Spiritual and Temporal, 
touching the matters so before and under the consideration 
of the said Lords Spiritual and Temporal, amongst other 
things, in substance and to the effect as follows”—setting 
forth the evidence so given by the defendant, which was 
directly in opposition to what he had deposed in the Com¬ 
mittee of the House of Commons, appointed to try-the* 
merits of the same Barnstaple election. The information 
then contained an averment of the identity of the election, 
and persons mentioned by the defendant in his evidence be¬ 
fore the Committee of the House of Commons, and at the 
bar of the House of Lords, respectively, and then con¬ 
cluded as follows :—“ ’And so the said Attorney-General, 
who prosecutes as aforesaid, for our said Lord the present 
King, says, that the said Edward Harris, to wit, at the 
parish, &c. within the liberty. See. in the county, &c. in 
manner and form aforesaid, did commit wilful and corrupt 
perjury.” Plea, Not Guilty. At the trial, before Ab¬ 
bott, C. J., at # the Middlesex adjourned Sittings after last 
Michaelmas Term, the defendant was acquitted on the first 
set of counts, charging perjury in the ordinary form, but 
was found guilty upon the rfist of the information. 
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In Hilary Term, it was moved in arrest of judgment, 
that this information could not to be supported, and fout 
principal grounds of objection were taken; first, that the 
information stated no specific fact which was charged to be 
criminal, so as to constitute the offence ui perjury; second. 
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that no time, place, and jurisdiction were alleged; third, that 
the supposed peijury was not charged to have been com¬ 
mitted “ knowingly, falsely, corruptly, and wickedlyand 
fourth, that the evidence upon which the peijury was as¬ 
signed was not stated to be material and relevant to the 
matter in issue, nor was it stated which deposition of the 
defendant was false, nor on which occasion the peijury was 
committed. On these objections the Court granted a rule 
nisi; and * 

Copley , S. G., and hittledale, on a former day shewed 
cause. The question in this case is, whether the crime of 
perjury is legally* and aptly charged in those counts of the 
information upon which the defendant has been convicted. 
‘The information charges that the defendant was examined 
before a Committee of the House of Commons, and there 
deposed to certain facts, and that afterwards, at the bar of 
the House of .Lords, when examined concerning the same 
facts, “ he knowingly and deliberately, and of his own act 
and consent, did say, depose, swear, and give in evidence*' 
the direct contrary; and so the information concludes, that he 
has committed wilful and corrupt penury. Now, the ques¬ 
tion is, whether, by the juxta position of the evidence 
given by the defendant on these two several occasions, the 
crime of perjury is well assigned. It is true, that the in¬ 
formation does not shew on which occasion the perjury was 
committed, nor whiclj statement was falsq. but that is 
quite unnecessary. It is evident that perjury was com¬ 
mitted somewhere, but from the nature of the case it was im¬ 
possible to allege with certainty in what place it was com¬ 
mitted. No other ihode of charging the perjury could have 
been adopted under the circumstances. This case, however, 
is not withbut precedent. The information was framed 
upon the form of an indictment for peijury found in the 
note book of Mr. Justice Chambre. That was the case 
of a man who was convicted of perjury before Yates, J., at 
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the Lancashire Summer Assizes, 1764. The defendant in 
that case, had first given his information on oath before a 
Justice of the Peace, that three women were concerned in 
a riot at his mill, which was demolished by a mob on ac¬ 
count of the price of corn ; afterwards, at the Sessions, the 
rioters were indicted, but the defendant having in the mean¬ 
time been tampered with, then swore that the women were 
not concerned in the riot. Upon this contradictory swearing 
the defendant was indicted for perjury. There was no evi¬ 
dence upon the trial to prove that the women were con¬ 
cerned in the riot, which was the perjury assigned, but the 
defendant’s own information on oath before the Justices 
being produced and read, in which he had sworn they were 
in the riot, and evidence being given that he had deposed 
the contrary at Sessions, the learned J udge thought it'Wif* 1 
ficient to convict him, and he was accordingly found guilty 
and transported; and afterwards Lord Mansfield ,, C. J., 
Wilmot, aud Aston , Justices, to whom Yates, J. stated the 
reason of his judgment, concurred in his opinion. In an¬ 
other case, Rex v. Granger , tried in Yorkshire, before 
Chamhre, J., in 1802, the indictment was framed precisely 
in the same manner, although the defendant was convicted 
upon a count in the indictment framed in the usual form. 
There seems no good reason why an information for perjury 
so committed should not be supported. It cannot be ob¬ 
jected, that the defendant would be deprived of his plea of 
autrefois couvjpt or autrefois acqui^ by the uncertainty of 
the charge. Suppose the information is good against him 
for the perjury alleged to have been committed before the 
House of Lords, or vice vers&, suppose him to be acquitted 
of that charge, he cannot be prosecuted again for the tes¬ 
timony given before tire House of Commons, because the 
prosecutor has made his election upon which effarge he in¬ 
tends to proceed, and even if he should be so again pro¬ 
secuted, he might plead specially the circumstances of the 
case, and that he was convicted or acquitted before, as the 
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fact might be. On these grounds they prayed judgment 
for the Crown. 

Adolphus, and D. F. Jones, contrd. Tliis information 
cannot be supported upon any precedent in the books 
which has received a solemn judicial decision. The cases 
which have been relied upon on the other side do not ap¬ 
pear to have much weight, and the paucity of such cases 
evidently shews what the sense of the profession must have 
been upon a question of this* nature. Innumerable in¬ 
stances of indictments for peijury upon such materials must 
have occurred, if it had been conceived that they would lie 
under such ^circumstances. This information is directly 
opposed to all general rules of criminal pleading. It is an 
’’established rule, that every indictment shall state some spe¬ 
cific fact which is charged to be criminal—the circumstances 
necessary to constitute the crime—the time, place, and ju¬ 
risdiction. And this for the most obvious reasons. First, 
that the defendant may know what crime he is called upon 
to answer for;—second, that the jury may appear to be 
warranted in their conclusion of guilty or not guilty, upon 
the premises laid before them ;—and third, that the Court 
may see such a definite crime, that they may know how to 
apply the punishment prescribed by law. Now here, there 
is no precise charge either as to time, place, or jurisdiction; 
here the Attorney-General contents himself with stating that 
“ so the defendant is guilty of perjury.” Bpl this is only a 
legal conclusion, which the law draws from the premises— 
it is not an allegation of fact. This conclusion is not helped 
or supported by any thing that’ has gone before. All that 
precedes it is a statement of two oaths ; one true and one 
false, no doubt; but which of the two is false, is not al¬ 
leged. The prosecutor has not condescended to state 
upon which of the oaths he elects to proceed, nor is either 
charged to be “ knowingly, wilfully, corruptly, and wick¬ 
edly” taken. There are two oaths stated which are said to 
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be inconsistent, but the inference is not just, that the de¬ 
fendant has therefore committed perjury. There must be 
a specific allegation of crime, and not an alternative state¬ 
ment ; for, otherwise, how is the defendant to plead autre¬ 
fois acquit, or autrefois convict, as the case may be ? As 
this charge is framed he may be tried three times for the 
same offence. Cut this information is opposed not merely 
to the general rules of criminal pleading, but to the whole 
course of precedents, of express decisions, aud of statute law. 
They cited Sir Thomas Mode's case, Bac. Abr. tit. Siawler, 
Com. Dig. tit. Indictment. Rex v. Perrott (a), 2 Hale’s P. C. 
Ifiy & 178. Rex v. Stocker (Jt). Rex v. Cox (c). The 
Queen v. Muscoit (tf), and 23 Geo. 2. c. 11 .• 



The Court took time to consider of the case, and judo--— 
ment was now delivered by 

Abbott, C. J. —This case came before the Court upon 
a motion in arrest of judgment, the defendant having beeu 
convicted upon some of the counts of an information ex¬ 
hibited against him by tlie Attorney-General. One of those 
counts charged in substance, that a Select Committee of ilie 
House of Commons met to try and determine the merits 
of a petition complaining of an undue election and return 
of two members to serve in parliament for the borough 
of Barnstaple , and that die defendant was sworn and ex¬ 
amined as a witness before the committee in the parish of 
St. Margarets* Westminster, on tlie*tst of March, in the 
59th year of the reign of George 3, and that he then and 
there, knowingly and deliberately, and of his own act and 
consent, deposed as is set forth in the information; the 
substance of his deposition being, that there was an enter¬ 
tainment given, at which an agent for Sir M. M- Lopez of* 
the name of Wilkins was present, that there w as meat and 

(«) 2 M. & S. S79. (c) 1 Lcacli, 82. 

(fi) 5 Mod. K. 137. f 0) 10 Mod. K. 194. 
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drink given to the voters, and that Wilkins offered to the 
defendant a sum of 5/. upon condition that be would pro¬ 
mise to vote for Sir M. M. Lopez ; that he accepted the 
offer, that he did vote for Sir M. M. Lopez, and that he 
should not have voted for him if that money had not been 
offered. That is the substance of his deposition before the 
Committee of the House of Commons as set forth in this 
information. It then further proceeds to state, that at a 
session of parliament holdcn on the 14th of January, in 
the 59th year of the reign of his*late Majesty, a bill, entitled 
“ An Act for the preventing of Bribery and Corruption in the 
Election of Members to serve in Parliament for the Borough 
of Barnstaple, lit the County of Devon," was pending before 
the House of Lords, reciting, that bribery and corruption 
•xluMkbeen practised at Barnstaple, and was likely to continue 
to be practised, and that, in pursuance of an order that 
counsel should be at liberty to examine witnesses, the de¬ 
fendant appeared at the bar of the House of Lords and 
was sworn as a witness in support of the bill, on the 25th of 
June, in the 59th year of the reign of George 3, at the 
parish of St. Margaret, within the liberty of Westminster , 
and then and there, knowingly and deliberately, and of his 
own act and consent, deposed as is set forth in the informa¬ 
tion. The substance of that deposition is a denial that he 
knew of any treating or entertainment on the part of the 
person,who was named,—a denial that Wilkins ever offered 
him any money—an acknowledgment that he voted for Sir 
M. M. Lopez, but an assertion that he did so as he should 
have done for any other gentleman whose success he wished 
for, and that he did not vote under the influence of any offer 
that had been made to hint. The count then avers the 
identity of the person, the innuendoes in the usual form of 
• indictments or informations for perjury, and'concludes, “ and 
so the Attorney-General says, the defendant at the parish of 
St. Margaret’s, Westminster, in manner and form aforesaid, 
did commit wilful and corrupt perjury.” Another of the 
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cduntis in the information is to the same effect, but with 
the additional allegation, that the matters deposed on oath 
by the defendant, in his examinations, were contrary to each 
other. It is to be observed, that these counts do not charge 
that the defendant swore wilfully, falsely, wickedly, and cor¬ 
ruptly. The conclusion that he swore wilfully, falsely, 
wickedly, and corruptly, is drawn from the previous allega¬ 
tion, that on each occasion he swore knowingly and deli¬ 
berately, and of his own act and consent, and from a ma¬ 
nifest contradiction in the matter deposed. The question 
therefore is, whether perjury can be legally charged and as¬ 
signed, by shewing that there was such a contradiction, with 
an averment that each deposition was sworn knowingly and 
deliberately, without averring also which of the two is true, 
and which is false. We are of opinion that it cannot be < 
charged without the latter averment. The first objection 
that occurs to us, is the novelty of such a proceeding. One 
or two instances of a similar form of proceeding were men¬ 
tioned when the case was argued, which only shew, however, 
that some persons have thought the experiment worth trying, 
but it does not appear that the question has ever received 
a judicial decision ; and considering the numerous instances 
of contradictory swearing which must have occurred since 
then, we are led to conclude that this form of proceeding 
which affords the greatest facility, would have been adopted, 
if it had been esteemed tenable. The want of more pre¬ 
cedents of this kind cannot be accounted for but by sup¬ 
posing that an indictment in this form has not been gene¬ 
rally considered to be legal. The next and material objection 
is, the injury which may be done to the defendant by this 
mode of proceeding, for we thinkait impossible to say, con¬ 
sistently with any rule of law, that a person convicted on an 
indictment or information in this form, could plead such a 
conviction of the charge of perjury in the usual way on either 
of the depositions, if a subsequent indictment were pre- 
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ferred against him; because the answer to such a plea 
would be, “ You have never been tried on that charge,” 
which might not be true in fact, though it might be true 
in law ; so that a defendant might be twice put in peril, 
and twice convicted and punished for the same subject- 
matter, if an indictment like the present could be sustained. 
It is not necessary to say whether an iudictmcnt charging 
contradictory depositions, together with other averments not 
found in this information, would be good, so as to support a 
prosecution for a misdemeanor. The difficulty is in shew¬ 
ing on which of the two occasions the defendant swore 
falsely. His conduct may be in the highest degree reprehen¬ 
sible, but we think it better that such a person should es¬ 
cape punishment, than that we should uphold an information 
Jjgblc to such an important objection as that of putting an 
individual twice in jeopardy for the same subject-matter. 
We know of no election to adopt this or that mode, which 
can be binding on the Crown; as was suggested in the argu¬ 
ment at the bar in support of the conviction. The rule 
for arresting the judgment must, therefore, be made ab¬ 
solute. 


A similar rule in the case of The King v. Edwards , 
which was precisely similar in its circumstances, was also 
made absolute. 



'TRINITY TERM, THIRD GEO. IY. 


587 

1822 . 


"W oods and Another, Assignees of Paton v. Russell, 


TROVER by the plaintiffs, assignees of Alexander Paton, A. contracts 

a bankrupt, to recover from the defendant a ship, a rudder, bull’d * ship, 

and a quantity of cordage. The cause was tried before her Jith"c very 

Pay ley, J . at the Summer Assizes for the county of Nor- requisite for 

thumberland, in the year 1820 , when the Juiy, under the tTbepudby 

learned Judge’s direction, found a verdict for the plaintiffs, n°cur twoto 

with damages to the amount of 68/., being the value of the bc P a * d in „ tl,e 

T . progress of the 

rudder and cordage only, subject to the opinion of the Court work, and the 

upon the following case • t£ e ”swl wa. 

finished and 
launched; the 

On the 14th of October, 1818, the defendant entered into stahnentswere 


a written contract with Paton to build a ship :—“ The ship l ,aid a ? the 

• _ r . r respective 

“ to be built by Paton, and furnished by him with every times stipn- 

“ thing a ship requires for sea to be paid for by four in- the hull was 

stalments of 750/. each; the first by bill at two months, [*^hing the 
“ when the keel was laid ; the second by bill at four months, ship was nn-a- 
“ when at the light plank ; the third by bill at six months, veyed^lth^ 
“ when launched ; the fourth by bill at eight months, also the builder 
“ when launchedin all 3000/.: ** the vessel to be finished a,,d t,ie master 

who had been 


previously ap¬ 
pointed, entered into the usual bond for the delivery of the register to the Custom House ; 
the ship was then registered in the name of the-purchaser, and all the requisites of the 
register acts were complied with. The builder then received the third instalment. Be¬ 
fore the ship was launched the purchaser advertised for freight, and chartered her for a 
voyage, and hired a crew with the privity of the builder. The ship was not, insfact, 
launched as stated in the register, but remained in the builder's yard, and his men were 
at work upon her until the 3d of July. From the early part of June to the 30th, an ap¬ 
prentice of the master was employed in the ship, and on the 1st of July his bedding was 
put on board. On the SOih June the builder committed an act of bankruptcy, and on the 
8th July a commission issued against Mm. On the 2d July the purchaser took possession 
of the vessel whilst she remained on the builder's wharf, and took away a rudder and 
cordage, and on the 4th slie was launched, and afterwards equipped for sea at the pur¬ 
chaser’s expeiice, the fourth instalment remaining unpaid Held, that gs between the 
bankrupt and the purchaser there was such a transfer to, and general ownership in the 
latter, as to exclude the operation of the 21 Joe. 1 . c. 19.». H» apd bar an action of 
trover at the suit of the assignees; but that the assignees were entitled to such portion 
of tile fourth instalment as would remain due after satisfying the expences of completing 
the vessel for sea according to the contract, and for which the bankrupt would have 
bad a lien upon the vessel. 

fl fi 2 
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"and launched in April y 1819.” Paton accordingly began 
upon the ship, and the two first instalments were regularly 
paid to him by the defendant. In March, 1819, the de¬ 
fendant appointed a master to the ship, who from thence¬ 
forward attended personally to the building of her, and just 
previous to the 19 th of June, 1819. the hull being tlien 
ready for launching, the ship was admeasured and surveyed 
in due form with the privity of Paton, and on that day the 
master entered into the usual bond for delivering up the 
register to the Custom House. ‘On the 26th of June, 1819, 
the defendant procured the ship to be registered in his own 
name, as “ The Ship John, of Kirkaldy, burthen 192£j 
" register tons, built at Fellingshore, in the county of Dur- 
“ ham, and launched in this present year 1819, as appeared 
her certificate under the hand of Alexander Paton, the 
“ builder, dated the 25th instant, and lodged in the Custom 
“ House of Kirkaldy This certificate was produced on 
the 26th of June, 1819, and the defendant then paid Paton 
the third instalment. On the 29 th of May the defendant 
advertised the ship in the Newcastle Courant to be let for 
freight or charter-party, and on the 16th of June he char¬ 
tered her to carry a cargo from Newcastle to Newfoundland, 
and hired a crew;—this was all done with the privity of 
Paton. The ship was not in fact launched as stated in the 
certificate and the register, but remained in Paton' s yard, 
and his men continued at work upon her, up to the Sd of 
July. It was in evidence, that ships were sometimes 
launched before and sometimes after completion. From 
the early part of June up to the 30th of that month, an ap¬ 
prentice of the master’s was Employed on board the ship, 
and on the 1st of July his bedding was conveyed on board. 
On the 30th of June, at four in the afternoon, Paton 
committed* an act of bankruptcy, and on- the 8th of July, 
a commission issued against him. On the 2d of July, the 
defendant with his crew went on board the ship in Pa ton's 
yard and took possession of her, and on the same day the 
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defendant’s servants took from Paton' s premises a nidifer 
and some cordage and carried them on board. It was 
proved, that the rudder was made by Paton , and the cordage 
bought by him, for the ship. On the 4th of July the ship 
was launched by the defendant and his servants, and the 
ship, rudder, and cordage have remained in his possession 
ever since. The defendant never paid Paton the fourth in¬ 
stalment. Hie question for .the opinion of the Court is, 
whether the plaintiffs are entitled to recover the ship, rud¬ 
der, and cordage, or the • rudder and cordage only, or 
neither i 


18 M. 


Woods 


». 
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This case was argued last Term by Littledale , for the 
plaintiffs, and Holt , for the defendant. Two points were 
made for the plaintiffs ; first, that no property whatevema* 
the ship, rudder, and cordage, had passed to the defendant; 
and second, that if the property had passed, the bankrupt, 
by virtue of the statute 21 Jac. 1. c. 19* s. 11, must be con¬ 
sidered as having the possession, order, and disposition of 
the vessel, by what appeared upon the facts of the case. 
As to the first point, Mucklow v. Mangles (a). Groves v. 
jBuck (ft), and Towers v. Osborne (c) ; and, as to the second, 
Robinson v. Macdonald (d), and Hay v. Fairbairn (e), were 
cited. It was argued contrd, for the defendant; first, that 
the property in the ship passed to him by force of the con¬ 
tract mentioned in the case, and by paym.ent of the instal¬ 
ments which became due, and were discharged as the 
building of the snip proceeded, subject, of course, to any 
lien which the plaintiffs might possess to secure the other 
instalment when it became due ,* and second, that possession, 
sufficiently public and notorious*for every purpose, so as 
to exclude the operation of the statute of James , was taken 
by the defendant by the appointment and superinteadance of 
the master and the crew, by the registering of the ship in 

{«) 1 Taunt. SIB. (d) 2 Barn. & Aid. 13 4. 

(6) 3 M. & S. 178. («) 2 Bara. & Aid. 193. 

(c) l Stra. 506 . 
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the defendant’s name, by advertising her in the immediate 
neighbouihood as his own, for freight, &c., and by actually 
chartering her upon a voyage from Newcastle to Newfound-, 
land. All these acts being previous to the bankruptcy, it 
was insisted, that the operation of the statute in this case 
was precluded. As to the latter point, the cases of Oliver 
v. Bartlett (a), and Muller v. Moss ( b ), were referred to. 
As to die rudder and cordage, it was admitted that if the 
defendant was not entitled to the ship, he could not claim 
the former. 


The Court took time to consider the case ; and 

Abbott, C. J. now delivered the judgment. After 
■recapitulating the facts of the case, and stating tho 
questions proposed for the consideration of the Court, his 
Lordship said:—It has occurred to the Court that a third 
question arises upon these facts which neither party could 
have intended to exclude, namely, whether, if the plaintiffs 
are not entitled to recover the whole value, they may not be 
entitled to recover to the extent of so much as remaiued 
due of the fourth instalment, after deducting what may have 
been expended in the completion of the ship by the de¬ 
fendant, and in putting her into that state in which she was 
to have been put by the bankrupt. Upon the 'first and 
second questions our opinion is in favour of the defendant; 
upon the last it is in favour of the plaintiffs. This ship 
is built upon a special contract, and it is a part of that 
contract that the ship shall be paid for by four install 
ments, on payment of whidli the property is to vest in 
the defendant, and as between him, the defendant, and the 
ship-builder, there is no doubt he would have a right to in¬ 
sist on the completion of the contract. * But as between 
the plaintiffs and the defendant, this case does not depend 
merely upon the payment pf the instalments, so that we are 
(«) 3 J. B. Moore, AUS. ( b) iM.&S. 335. 



TRINITY TERM, THIRD GEO. IV. 

not called upon to decide how far the payments already 
made have in themselves operated to vest the property in 
the defendant. It seems to us that the general property 
was to be considered as being in the defendant, when he 
had paid half of the estimated value of the ship, which he 
had done at the time when the ship was registered; but still 
the right of Patou could not be narrowed by the defendant’s 
general property in the ship. Paton would still have a 
lien upon it for the residue of the purchase-money. We 
think, however, that the Ipgal effect of sending the certifi¬ 
cate to have the ship registered, was, when the register w'as 
completed, to vest the general property in the defendant, 
and that the acts done by the defendant on that occasion 
decidedly had that object in view, and were So resorted to 
with the privity and concurrence of Paton. The cajg 
Mucklow v. Mangles (a), seems to us to be clearly distin¬ 
guishable from the present, because there the bargain does 
not appear to have stipulated for the advances made. 
Those advances do not appear to have been regulated by 
the progress of the work, as in this case, and Mr. Justice 
Heath W’as of opinion, that the builder was not tied down 
to the specific terms of the contract in that case, but was at 
liberty to substitute any other barge in the place of that 
which he had contracted to build, and had done no act to 
identify the property as being that of the person for whom 
it was originally made. But here, taking the whole of this 
transaction together, Paton acquiesces in the transfer of 
property by signing the certificate, %o as to enable the de¬ 
fendant to have the ship registered in his own name. It 
was necessary that Paton 's consent should have been ob¬ 
tained to enable the defendant to effecyhat object; so that, 
as betw'een them, there was a complete transfer of the ves¬ 
sel, and the property in her. To enable the defendant to 
swear that he was owner of the ship, and thereby to procure 
the register, Patou's certificate was requisite, aud he ue- 

(-0 1 Taunt. 318. 
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cordingly gives it. ,We are therefore of opinion that this is 
not a case in which the assignees can claim possession of 
the ship under Paton , and that it is not a case within the 
statute 21 Jac. 1 ., so as to entitle the plaintiffs to the ge¬ 
neral possession, and to the order and disposition of the 
property. 


Upon the third point, our opinion is in favour of the 
plaintiffs. The Hen which Paton had upon the vessel for 
the payment of the fourth instalment, most clearly survived 
to his assignees, and entitled them to any balance that might 
appear in his favour, after deducting the defendant’s ex¬ 
pellees in finishing the vessel. Had the vessel remained in 
Paton* s yard, the assignees would have been justified in 
keepi ng possession of her, and retaining her there as a secu¬ 
rity for that lien. But the defendant prevents their doing 
this, because he thinks proper to take possession of the 
ship before she was in a finished state, and when he had 
given Paton his bills for three of the instalments only. It 
seems to us, that he was bound in justice to have first given 
his bill for the fourth instalment, and that his seizure of 
the vessel without completing the payments, was a wrongful 
act, and an invasion of the rights of the plaintiffs as the 
assignees of Paton. Upon these grounds, we arc of opinion 
that it should be referred to the gentlemen mentioned in the 
case, or to such third person as they may appoint, to take an 
account of the materials which at the time of the bank¬ 
ruptcy remained to be furnished by Mr. Patdn for complet¬ 
ing die ship, and of the ex^ences incurred by the defendant 
in completing her himself. If (hey should amount to more 
than the unpaid instalment, 750/., then a verdict to be en¬ 
tered for the defendant generally ; if they should amount to 
less than the 750/. then a verdict to be entered foj the plain¬ 
tiffs, with damages to the amount of the balance between 
the defendant’s expences and the 750/. 


INDEX 
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ABANDONMENT. 

See Barratry. 

ABATEMENT. 

Where a defendant was indicted 
with an alias dictus, and plead¬ 
ed in abatement that he was not 
known by such name:—Held, 
that the pica must be demurred 
to, and could not be quashed on 
motion. Rex v. Clark, 2 G. 4. 

Page 43 

ACTION. 

See Administration. 

Assumpsit. 

Authority. 

Banker. 

Bankrupt, 2. 

Churchwarden & Over¬ 
seer, 2. 

Commissioner. 

Copyright. 

Deed. 

Landlord & Tenant, 2. 

Notice op Action. 

Plea, 2. 

Heplevin. 

Statute of Limitations. 

Turnpike. 

Where bricklayers, employed by 
commissioners of sewers to re¬ 


pair a public sewer, perform the 
work in such a manner as to oc¬ 
casion a damage to a neighbour¬ 
ing house:—JEielcT, TITat they are 
liable to an action, though the 
work itself appears to be per¬ 
formed "in a skilful manner. 
Jones v. Bird, 3 G. 4. Page 497 

ADDITION. 

See Abatement. 

Practice, 2. 

Defendant having executed a bond, 
describing himself as T.S. of C. 
in the county of N., Esq.: Held, 
on judgment of outlawry and err¬ 
or assigned thereon, that, by bis 
own description of himself, he 
was estopped from saying that 
• he was not properly described in 
the writ “ of a town, hamlet, or 
place,” within the words of the 
statute of additions. 1 Hen. 5. c. 5. 
Bonner v. Wilkinson, 3 G. 4. 

328 

ADM INISTRATION. 

A., the widow of an olfecer who 
died intestate in India, obtained 
letters of administration of her 
husband's effects in the Record¬ 
er's court at Bombay, and remit- 
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AGENT, 


APPEAL, 


ted the proceeds of the efTects in 
government bills to her agent in 
England. B., a creditor of the 
intestate, took out letters of ad¬ 
ministration in this country, of 
the intestate’s cfleets, and brought 
an action against the widow's 
agent, for money in his hands, part 
of the intestate’s eifects :—Held, 
that the Indian letters of admi¬ 
nistration prevailed over those 
granted in England, and that the 
action would lie only at the suit 
of the widow. Ourric v. Jiirch- 
a/a, 2 G. 4. Page 35 

AFFIDAVIT. 

See Quaker. 

Trial, 1. 

1. Aflhlaiit to hold to bail, “that 

E. J. is justly and truly indebted 
to this allirmanl in the.sum of 33/. 
beiug the amount due to this af¬ 
firmant from the said G. P. E.J. 
for his subscription as member 
of a certain reading club, accord¬ 
ing to the rules ami regulations 
of the same,” is bad in form as 
well as substance. A defendant 
cannot be held to bail for the 
amount of a debt which may arise 
from the breach of an agreement. 
1 Yaters v. Joyce, 3 G. 4. 150 

2. Aftidavit that the defendant is ad¬ 
vised and believes lie has a good 
defence to the action, will jut 
satisfy the condition of a rule 
which requires him to swear to a 
good defence “ on the merits.” 
Pringle v. Marsuck, 3 G. 4. 155 

AFFIRMATION. 

&..e Affidavit, 1. 

Quaker. 

AG ENT. 

See Frauds, Statute of, 3. 


AGREEMENT. 

Sec Affidavit. 

Ejectment. 

Settlement, 2. 

ANNUITY. 

Sec Bond. 

By 53 Geo. 3, c. 141, s. 2, the me¬ 
morial of any deed or other 
instrument for securing the pay¬ 
ment of an annuity, must contain 
tlm description ami place of resi¬ 
dence of the witnesses; therefore 
where the subscribing witness to 
a warrant of attorney, given to 
secure an annuity, was described 
in the memorial as “ C. R., clerk 
to If. A., of Gt. M. St., in the 
county of M. : —Held, that the 
memorial in this respect was not 
a compliance with the statute, 
aqd the warrant of attorney was 
set aside. Smith v. Pritchard, 
3 G. 4. Page 374 

APOTHECARIES. 

The statute 55 Geo. 3. c. 184, which 
was passed on the 12th of July, 
1315, does not extend to persons 
practising as apothecaries pre¬ 
viously to the 1st of August, in 
that year. A person who prac¬ 
ticed as an apothecary previous 
to. hut not on the 1st of August-, 
without a certificate, was, how¬ 
ever, held to he- within the penal¬ 
ties of the act. Quaere, whether 
an infant, under the age of 21, 
otiii lawfully practice as an apo¬ 
thecary, without reference to tho 
statute. The Company of Apo¬ 
thecaries v. Jloby, 3 G. 4. 504 

APPEAL. 

Sec Certiorari, 2. 

Churchwardens & Over¬ 
seers. 

Sessions, 1. 3. 
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ASSIGNEES. 
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APPORTIONMENT. 

A lease is made to A. of two houses 
adjoining each other, at one en¬ 
tire rent of GUI. 10s.; B., the 
lessor, conveys one of the houses 
by deed (to which the lessee is 
no party) to C. in fee, at an ap¬ 
portioned rent of 40 1.: —Held, 
that the appointment should hare 
been made by a Jury to give it 
validity, inasmuch as the grantee 
had not acquired the same rights 
and remedies against A., tl !e les- » 
see, as he would have acquired 
under the legal apportionment 
by a Jury, the lessee not being 
bound by the apportionment in 
the conveyance to which he was 
no party, and the propriety of 
which he might dispute. Bliss v. 
Collins, 0 G. 4. Page 201 

APPRENTICE. 

See Settlement, 4. 

ARBITRATOR. 

See Declaration. 

Court will not open an award on a 
suggestion that the arbitrator is 
mistaken in his law, facts as well 
as law having been referred to 
him, and his award being silent 
as to the grounds of his decision. 
Jioutlillicr v. Thick, 3 G. 4. 300 

ARREST. 

Sec Privilege, 1. 

• 

1. Where a plaintiff arrested a de¬ 
fendant and held him to bail'for 
20/., knowing that the latter had 
a cross demand which would re¬ 
duce the debt to 0/., and upon 
the trial he recovered the latter 
sum only:—Held, that the de¬ 
fendant was entitled to his costs, 
under the statute 43 Geo. 3. c.40. 


8.3., having been arrested and 
held to hail “ without any pro¬ 
bable cause.” Dromfield v. 

Archer, 2 G. 4. Page G7 

2. Where a plaintiff arrested a de¬ 
fendant and discontinued the ac¬ 
tion, and paid him the costs, but 
before he was actually discharged 
out of custody, lodged a detainer 
against him for a larger debt, 
arising out of tlio same cause of 
action:—Held, that the detainer 
was irregular, and that the de¬ 
fendant was entitled to be dis¬ 
charged out of custody, on filing 
common bail. White v. Gom- 
•pert9, 3 G. 4. 550 

ASSAULT. 

See PltACrtCK, 2. 

ASSIGNEES. 

See Assumpsit. 

Mandamus, 4. 

Trover. 

Use & Occupation. 

A • became entitled to a copyliold 
estate on the death of bis mother, 
to which she had been admitted 
by copy of court roll. Before 
he could bo admitted, he became 
bankrupt, and shortly afterwards 
died without admittance. The 
assignees under his commission, 
executed a bargain and sale to B. 
the defendant, of the said copy¬ 
hold estate, to which he was d«ly 
admitted Held, that the as¬ 
signees had power to execute 
this bargain and sale, by virtue 
flf 13 JEHjs. c. 7. s. 11; 1 Jac. 1. 
c. 15, s. 17., and 21 Jac. 1. c. 19. 
s. 12.; although the bankrupt 
died before the Bargain and 
sale, and although he had never 
been admitted as tenant of the 
manor. Doe, Spencer v. Clark, 

2 G. 1. 41 
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ATTACHMENT. 


ATTORNEY. 


ASSIGNMENT. 

See Assumpsit. 
Deed. 

Lord’s Act. 


ASSUMPSIT. 

See Declaration, 6. 

Frauds, Statute op. 

Landlord & Tenant, 1. 

Plea, 2. 

Release. 

Sheriff, 2. 

Tender. 

Turnpike. 

A. having money dne to him from 
2?., who jjvaf* also indebted to 
other persons, took a warrant of 
attorney for the whole amount 
of the several debts in the nsnal 
terms. A. afterwards assigned 
his interest in the warrant of at¬ 
torney to (?., for valuable con¬ 
sideration, who entered up judg¬ 
ment and took out execution 
against 2?.’s effects, and the mo¬ 
ney was levied by the sheriff, 
who paid it over to J?.’s as¬ 
signees (he becoming bankrupt) 
upon an indemnity; Semble, that 
assumpsit for money had and 
received to his use, would lie at 
the suit of C, against the as¬ 
signees. Cooper v. Wrench 
9 G. 4. Page 482 

ATTACHMENT. 

See Attorney, 3. 

Bail, 7. i 

Practice, 7. 9. 

Personal service of attachment for 
not paying money, pursuant to 
the master’s allocatur, cannot be 


dispensed with. In re . - ■ , 

Gent., 3 6.4 Page 529 

ATTORNEY. 

See Annuity. 

Authority. 

Bail, 6. 

Bail Bond. 

Costs, 5. 

Declaration, 3. 

Evidence, 1. 

Lord’s Act. 

Quaker. 

Sheriff, 2. 

Trial, 2. 

1. An articled clerk who has serv- 
ed part of his clerkship with an 
attorney, who died before the 
clerkship was completed, is at 
liberty, after an interval ,of six 
years from that time, to serve 
the remainder of his clerkship 
with another attorney, with a 
view to his admittance. In the 
matter of William Smith, 2 G. 4. 

14 

2. A defendant being sued by bill, 
as an attorney of this court, 
pleaded by an attorney who had 
not tiled any warrant to defend, 
and on motion to stay the pro¬ 
ceedings in the action, (in which 
the plaintiff was nonsuited), 
plaintiff undertaking to set off 
the defendant’s costs against a 
judgment debt, Hue from him to 

,> the plaintiff:—Held, that the de¬ 
fendant’s attorney or agent had 
no-lien upon the costs for his 
own costs in defending the suit. 
Vansandau v. Burt, 3 6.4. 168 

3. Quaere, whether an attorney who 

keeps out of the way to avoid 
service of the master’s allocatur 
of costs, is eligible to remain 
any longer on the roll. In re 
-, Gent., 3 G. 4. 529 
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AUTHORITY. 

See Assignees. 

Frauds, Statute op. 

Sale. 

Turnpike. 

Where a power of attorney was 
given to fifteen persons by name, 
“jointly or separately for me, 
and in my name, and as my act 
and deed, to sign and underwrite 
all such policy or policies of as¬ 
surance, upon all ship or ships, 
as they, my said attomies, or any 
of them, shall jointly or separate¬ 
ly think proper:”— -Held, that 
this was to be construed as a 
joint and several authority, and 
that the plaintifF might maintain 
an action upon a policy under¬ 
written by four of the attomies 
only, against one. Guthrie v. 
Armstrong , 3 G. 4. Page £48 

AWARD. 

See Declaration. 


BAIL. 

See Affi davit, 1.2. 

Arrest, 1. 

Pleading, 1. 

Practice, 7. 

1. Bail being excepted to in Vaca¬ 

tion, the defendant gave four 
days notice of justification for 
the first day of the Term, but on 
the 19th gave notice for justify¬ 
ing added bail:—Held, that the 
latter bail might justify. Wood - 
roffe v. Oldfield, 2 G. 4. 7 

2. Though it "is a general rule not 
to grant time for adding and jus¬ 
tifying bail in error, in lieu of 
those of whom notice of justifi¬ 
cation has already been given, 
yet, if the bail are prevented 


coming up by any misconduct of 
the opposite party, time will be 
given to put in other bail. Dyott 
v. Dunn (in Error), 2 G. 4. m 

Page 9 

3. A conveyancer engaged in part¬ 

nership with an attorney of this 
Court, and sharing in the gene¬ 
ral profits of the business of the 
office, though he did not himself 
practice as an attorney, was not 
allowed to justify as bail. —. - 

. v. Yates, 2 G. 4. 9 

4. In this Court, as in C. P. a mem¬ 

ber of the House of Commons 
cannot be allowed to justify as 
bail, ifot being liable to the ordi¬ 
nary process of the Court. Dun¬ 
can v. Hill, 3 G. 4. 126 

5. A servant in the King’s House¬ 

hold liable to be called upon to 
attend the person of his Majesty, 
cannot justify as bail, for his per¬ 
son cannot be taken in execution. 
Anonymous, 2 G. 4. 127 

6. The Court will compel an attor¬ 
ney to pay the costs occasioned 
by his vexatious conduct in giv¬ 
ing repeated notices of justifying 
bail at Chambers, in Vacation. 
Where a defendant had been re¬ 
moved by habeas corpus from 
Lincoln castle to the King*s 
Dench prison, and the plaintiff 
had .been put to tho expence of 
inquiring after six sets of bail, 
«s to one of whom, a false de¬ 
scription had been given, thcr 
Court ordered the defendant’s 
attorney to pay tho costs incur¬ 
red by the plaintiff, although it 
war sworn that he had no per¬ 
sonal knowledge of the misde¬ 
scription and insufficiency of the 
bail. Dlundell v. B landfill, 36.4. 

142 

7. In general, the demand of a plea 
is a waiver of the justification of 
bail; but after the time for put- 
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ting in and justifying bail bad ex¬ 
pired (one of the bail having been 
rejected), and time was given to 
add and justify another bail, 
without prejudice to the plaintiff 
in his proceedings, and in the in¬ 
terval he demanded a plea:— 
Held, that an attachment against 
the Sheriff for not bringing in 
the body, was regular, the added 
bail not having justified within 
the time for which indulgence 
was given; and held, that the, 
proceedings towards the attach¬ 
ment, though late, were regular 
against the new Sheriff,, notwith¬ 
standing the original process was 
executed by the old Sheriff. 
Rex v. The Sheriffs of London, 
SG.4. « Page 103 

8. Where a plaintiff in error was 
also the plaintiff below :—Held, 
that he was not rwjnired to give 
bail in error, and that the case 
was not within the stat. 3 Jnc. 1. 
c. 8., and having given bail by 
mistake, the bail were exoner¬ 
ated. freeman v. Garden , 3 G. 4. 

184 

8. Rejection of one bail is a rejec¬ 
tion of both; therefore, where 
one bail only had been rejected, 
and notice was given of adding 
and justifying another, in lieu of 
the one rejected:—Held, that 
the original notice was a nullity, 
and that there should have bern 
a fresh notice of putting in and 
justifying do. novo. Lewis v. 

Gaddercr, 3 G. 4. 350 

10. Though it is a general rule, that 
bail once rejected, and entered 
in the rejected book, stand al¬ 
ways rejected, yet where bail 
had bbeu rejected on a former 
occasion, merely on the ground 
of having been indemnified by 
the defendant's attorney :—Held, 


that the general rule did not ap¬ 
ply. — v. Hallett, 3 G. 4. 

Page 488 

BAIL BOND. 

See Declaration, 8. 

It is no ground for cancelling the 
bail bond, that the attorney who 
sued out the writ had neglected 
to take out his certificate. Welch 
and another v. Pribhle, 3 G. 4. 

215 

BANKER. 

A. and B. severally kept cash at 
the same banking-house. On 
the 13th November, A. paid in a 
draft for 250/. drawn by B. in 
favour of the former, upon tho 
bankers, to whom the latter was 
considerably indebted. The draft 
??as received by the banker’s 
clerk, without any thing being 
said respecting it, or any entry 
made of it in their books. In 
the course of the same day, the 
bankers discounted bills for B. to 
the amount of 1G00/.; the pro¬ 
duce of which he expressly ap¬ 
propriated to the charges of the 
day, consisting of bills accepted 
by him for 1342/.; two drafts for 
50/. each, given to other persons; 
and the draft for 250/. in favour 
of A., which was presented be¬ 
fore the lattcrcdrafts. The bills, 
and the two 50/. drafts, wero 
paid by the bankers on tho samo 
pay, leaving a balance only of 
137/. in their hands. On the 

1 morning of the 14th, the bank¬ 
ers wrote a letter to A. stating 
that they had not carried the 
draft for 250/. to his credit, but 
that they would “ retain it by 
them, in the hope of its being 
provided forand they promised 



Bankrupt. 

3B. that they would pay it when 
they had funds. On that day, 
the bankers discounted other bills 
for B. to the amount of 609/. the 
produce of which he specifically 
appropriated to claims upon him 
amounting to 69 01. and after 
which an unappropriated balance 
of 93/. remained in the bankers’ 
hands:—Held, that the bankers 
were liable to A. for the whole 
amount of the 260/. draft, in an 
action for money had and re¬ 
ceived, though they had toot at 
any moment an unappropriated 
sum in their hands, sufficient to 
cover the draft. KUsby v. Jf77- 
liams, 3 G. 4. Page 47« 

BANKRUPT. 

See Assignees. 

Assumpsit. 

Commissioner. 

Costs, 6. 

Lord’s Act, 3. 

Mandamus, 4. 

Marshal. 

Trover. 

Use & Occupation. 

1. A smuggler, dealing in contra¬ 

band goods, by buying and sell¬ 
ing, is clearly a trader within the 
meaning of the statutes concern¬ 
ing bankrupts, and therefore li¬ 
able to a commission. Cobh v. 
Symonds, 3 G. 4. Ill 

2. A. became sdrety for B. for a 
debt due to C., and after a coin* 
mission of bankrupt issued against 

. B. paid part of the dobtlo Grand 
obtained from C. an indemnity 
against personal liability for the 
remainder, the whole of the debt 
having been proved under the 
commission by C. :—Held, that 
A. might maintain an action of 
indebitatus assumpsit against B. 
for the money so paid, as money 
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paid to his use, notwithstanding 
the s tat. 49 Geo. 9. e. 121. a. 8. 
Soutten v. Soutte n, 3 G. 4. 

Page 621 

BARGAIN AND SALE. 

See Assignees. 

BARRATRY. 

Barratry of the master is a ground 
of abandonment as for a total 
loss, though the good s ultimately 
reach their destination, through 
the agency of strangers to tho 
assured. Where goods bound 
fronts, to L. were carried bar¬ 
ratrous ly by the master to B., 
and there sold in part, and the 
remainder sent £o L. by stran¬ 
gers :—Held, that the under¬ 
writers were liable for a total 
loss, withbenefit of salvage only. 
Dixon iTlteid, 3 G. 4. 207 

BASTARD. 

See Settlement, 3. 6. 

BENEFIT SOCIETY. 

A bond given to the Treasurer of a 
Benefit Society, for the use of the 
Society, is an available security 
at common law, though the rules 
and regulations of the Society 
have not been exhibited, confirm¬ 
ed, and filed, at the Quarter Ses¬ 
sions, in pursuance of tho statute 
33 Geo. 3. c. 64. s. 2. Jones v. 
Woollams, 3 G. 4. 393 

•BILL OF EXCHANGE. 

See Plea, 1. 

Practice.^. 

1. Where a hill of exchange was 
left for acceptance at the house 
of a hanker, and*was in fact ac- 



GOO BOROUGH COURT. 


CASE. 


Cep ted, but before delivery to 
the holder, the acceptance was 
cancelled:—Held, that this was 
not an acceptance upon which 
the holder might maintain an ac¬ 
tion. Mere acceptance, without 
delivering the bill accepted, is 
not sufficient to make the con¬ 
tract binding. Cox v. Troy, 

2 G. 4. Page 38 

2. An accommodation bill, altered 

in its date before negociation. 
With the consent of the parties, 
does not require a new stamp; 
and therefore in the hands of a 
bond fide holder for valuable con¬ 
sideration, the acceptor, who has 
assented to the alteratjpn, before 
the bill becomes due, cannot 
avail himself, of such an objec¬ 
tion. Downes v. Richardson, 

3 G. 4. 832 

BOND.* 

See Benefit Society. 

Pleasing, 3. 4. 

The father of two illegitimate chil¬ 
dren executed a bond, condi¬ 
tioned for the payment of an 
annuity of 30/. for the support of 
them and their mother during 
their joint natural lives, or, in 
case of the death of the children, 
during the natural life of the mo¬ 
ther. One of the children hav¬ 
ing died :—Hold, that the ex¬ 
ecutor of the obligor was liable 
£>n the bond for the arrears of 
the annuity accruing after the 
death of that child. James v. 
Talent, 3 G. 4. 548 

BOROUGH COURT. 

See Charter. 

BRIBERY. 

The plaintiff in an action for bribe¬ 
ry, on the *2 Geo, 2. c. 24., is 


bound by the Uth section to 

E ' roceed without wilful delay ; 

nt, until the defendant appears 
to the writ, the question as to 
the wilfulness of .the delay does 
not arisen Therefore, where the 
writ sued out, was returnable on 
the first return iu Trinity, 1821, 
and the plaintiff did not proceed 
to declare till the 1st of Jim«,1822, 
and no appearance had been en¬ 
tered for the defendant:—Held, 
that the proceedings could not 
be stayed under the 11th section 
of the statute. Palm ash v. Gar¬ 
diner, 3G.4. Page 512 

BUM-BOAT. 

See Commitment. 

CASE. 

See Declaration, 5. 
Notice of Action. 
Trespass. 

1. Falsely, maliciously,'and without 
any probable cAtse, procuring 
the warrant of a Justice, to 
search the premises, and appre¬ 
hend the person of A., on sus¬ 
picion of felony, and thereby 
causing his premises to be search¬ 
ed, and his person imprisoned, 
is properly the subject of an ao 
tion on the case, and not trespass. 
Elsee v. Smith, 3 G. 4. 97 

2. A positive oath* that a felony is 
• actually committed, is not neces¬ 
sary to justify a magistrate In 
granting his warrant to search 
the premises, and apprehend the 
person of a party suspected of 
felony; and though it may be 
trespass in the magistrate, to 
grant an illegal warrant, yet it is 
case , in the person who causes 
and procures such warrant to 
issue, if it is done maliciously. 



CERTIORAW. 


ami without reasonable or pro¬ 
bable cause. Sitae v. Smith, 
9G. 4 . Page VI 

CERTIFICATE. 

See Bail Bono. 

Costs, 3. 

The statute 38 Geo. 3. o. 37. s. 24., 
gives a plaintiff 1 only two pence 
damages, “ besides the goods 
seised, or the value thereof,” if 
the Judge certifies that tbcelSccr 
had probable cause for the sei¬ 
zure. In trespass against a cus¬ 
tom-house officer, for seiziug a 
quantity of verdigris, which was 
afterwards returned to tho plain¬ 
tiff, and sold at a less price than 
it originally was worth, in con- 
sequcuce of the seizure:—Held, 
that damages given for the dete¬ 
rioration in value were recover¬ 
able, notwithstanding the Judge’s 
certificate under that statute, that 
there was probablo cause for 
making the seizure. Laugher v. 
lirefitt and another, 3 G. 4. 417 

CERTIORARI. 

1. The statute 12 Geo. 1. c. 34. s. 3. 
makes it an offence for clothiers 
and other manufacturers to pay 
the wages of their workmen in 
goods instead of money; the sta¬ 
tute 22 Geo. 2.* c. 27. creates se¬ 
veral new offences, and extends 
the provisions of the preceding 
statute to tilk manufacturers; .and 
the VI Geo. 3. o. 56. s.22., takes 
away the certiorari, upon convic¬ 
tions under the 22 Geo. 3. A 
silk manufacturer having been 
convicted under 12 Geo. 1. c. 34. 
s. 3., and 22 Geo. 2. c. 27.:— 
Held, that he was not deprived 
of the certiorari by force of the 
VOL. l. 


17 Geo. 3. e. 36.—BWtf. «ho. 
that the six months Mm h J 
the statute for bringing cer¬ 
tiorari, was to be compiled 
the time the conviction was Af¬ 
firmed by the sessions, snd not 
from the time of the conviction 
by the Jnstices below. A re 
Kaye, 3 G. 4. iPsjw 436 

2. The court will not grant a cer¬ 
tiorari, in the first instance, to 
remove the order for the ap¬ 
pointment of overseen, for the 
purpose of having it quashed, on 
a suggestion that the Justices 
made the appointment from cor- 
ruptwnd improper motives—the 
propriety of the appointment be¬ 
ing matter of appeal to the ses¬ 
sions ; but they will grant a cri¬ 
minal information against tho 
Justice, if the corrupt and im¬ 
proper jpotive for making the 
appointment be satisfactorily es¬ 
tablished. Sex v, Somersetshire, 

3 G . 4. 44 

CHALLENGE. 

See Jury. 

CHARTER. 

If there are words of peruussien in 
a charter, to do an act, which is 
clearly for the public benefit, 
they are obligatory; therefore, 
were a charter declared, that the 
mayor and jurats of an ancient 
town might hold a court of re¬ 
cord, for the holding of pleas, 
but which had been long disused, 
the court granted a mandamus, 
to compel such court to be held, 
at the instance of an*inhabitant 
of the town, thongh he was not 
a corporator. Rex v. Mayor and 
Jurats of Hastings^ 3 G. 4. 148 . 

R R 



COMMISSIONERS. 


•M CHURCHWARDENS, *o. 


CHURCHWARDENS AND 
OVERSEERS. 

See Certiorari, 2. 
Information, 2. 
Mandamus, 1. 

Poor, 2. 

Sessions, 2. 

1.The statute 18 Geo. 3. c. 25. s.6. 
gives an appeal to the sessions 
against the allowance by two 
Justices, of constables’ accounts, 
" in case the overseer or overseers 
sba lljlnd that the parish or town¬ 
ship is aggrieved” thereby; but 
theright of appeal cannot be ex¬ 
ercised by one overseer B witbout 
the consent of the* majority. 
Therefore, where a township 
had four dverseers and four 
churchwardens, and seven were 
for allowing the constable’s ac¬ 
counts, against the*v'nse of the 
eighth, and a majority of the lay- 
payers ; and two Justices after¬ 
wards allowed the accounts:— 
Held, that the single overseer 
could not appeal against the al¬ 
lowance, in his own name, and 
this court refused a mandamus to 
the sessions, to hear the appeal. 
Rex v. The Justices of Manches¬ 
ter, 8 G. 4. Page 454 

2. A pauper having met with an 
accident in the parish of W., 
where he was casual poor, the 
parish surgeon attended him, ai»J 
in the progress of the cure, one 
of the overseers of the parish to 
which the pauper belonged, call¬ 
ed upon the surgeon, and desired 
him to take care of the pauper, 
and do what he could for him, and 
added “ that he would see him.I 
paidand on a subsequent ap¬ 
plication by the parish officers 
of W., after the pauper was re¬ 
moved to-Jiis own parish, the 
overseer said ** if it was right 


' that they should pay the sur¬ 
geon’s bul, they would-Held, 
m an action against the overseer, 
by the surgeon for the amount 
si his bi)I, that there was no le¬ 
gal obligation on the part of the 
former, to pay, under the cir¬ 
cumstances stated. Gent v. 
Tompkins, 3 G. 4. Page 541 

CITY LOTTERY. 

| The city lottery act, 46 Geo. 3. c. 97. 
veAs the prises therein enumer¬ 
ated, in five trustees by name, in 
trust, for the purposes of the act, 
and by the 16th section it is 
enacted, that in case of the death 
of one or more of the trustees 
before the drawing of the lot¬ 
tery, and the conveyance of the 
prizes to the fortunate holders of 
the tickets, the survivors shall, 
and they are thereby required, to 
fill up the vacancy or vacancies 
by the election of some other 
person or persons, for the pur¬ 
poses of the act:—-Held, in 
ejectment, that a conveyance of 
a prize to the lessor of the plain¬ 
tiff by four only of the five trus¬ 
tees (one having died) was valid 
and effectual in a court of law ; 
and semble, that the conveyance 
was effectual, though no proof 
was given, that the lessor of the 
plaintiff was the fortunate holder 
of the ticket to which the prize 
had fallen. Doe, Read v. God¬ 
win, 3 G. 4. 259 

COMMISSIONERS. 

See Action. 

Customs. 

Marshal. 

Notice of Action. 

Quo Warranto. 

Where a commissioner of bankrupt 
took a promissory note from a 



COMMITMENT. 

bankrupt, under whose commis¬ 
sion he was acting, for a debt 
contracted before bankruptcy, 
the note being dated after the 
commission issued, and before 
the certificate was signed 
Held, that no action would lie 
on the note. Haywood v. Cham¬ 
bers, 9 0.4. Page 411 

COMMITMENT. 

See Customs. 

Ecclesiastical Jurisdic¬ 
tion. 

1. It is no offence within the sta¬ 

tute 1 Geo. 4. c. 66. “ wilfully 
and maliciously to carry away” 
a post or pale, unless the party 
charged, has wilfully or malici¬ 
ously committed the damage, in¬ 
jury, or spoil alleged. There¬ 
fore, where a defendant charged 
with cutting, spoiling, and taking 
and carrying away, a post out of 
a fence, was committed for wil¬ 
fully and maliciously carrying 
the same away, only:—Held, that , 
the commitment was bad, and the 
defendant entitled to be discharg¬ 
ed. Hex v. Harpur, 3 G. 4. 222 

2. Justices, under the same statute, 

may award satisfaction for a ma¬ 
licious injury, to the amount of 
51., but in each case the extent 
of the injury is to be ascertained 
by the Justice, and compensa¬ 
tion awarded only in proportion 
to the injury proved. Ids 

3. A commitment in execution need 

not recite the title of the statute 
on which the proceedings ave 
founded. Id. 

4. By statute I & 2 Geo. 4. c. 118. 
s. 40., the penalties imposed by 
the same, are directed to be dis¬ 
tributed, one half to the receiv¬ 
er therein mentioned, and the 
other to such persons as the 
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convicting Justice^ sbxSk AWv, 
and it gives no appeal to the ses¬ 
sions. Where a prisoner was 
committed, under a warrant of 
execution, (which recited thafhe 
had been convicted) for two 
months, or until he had paid a 
penalty of 51. for an offence un¬ 
der the 33d section of the act, 
without stating how the penalty 
was to be distributed, and to 
whom paid; the Court refused to 
discharge him out of custody for 
this objection, holding that the 
warrant did not require the same 
certainty aa a conviction, and 
that £hey were bound to presume 
there had been a legal conviction 
to found the warrant. Rear. 
Rogers, 3 O. 4. Page 166 

5. A commitment for punishment, 
must be for a time certain; 
therefore, where a defendant 
was committed by two Justices, 
for a contempt towards them in 
their office " until discharged 
by due course of law—Held, 
that the commitment was bad. 
Hex v. Thomas James , 3 G. 4. 

668 

CONSTABLE. 

See Churchwardens & Over¬ 
seers. 

The office of constable, being a 
burthensome office, this court 
will not put a person de facto 
elected, and sworn in by tlfe 
court-Ieet, to the expense of 
shewing by what authority he 
holds the office, at the relation 
of a different body of persons, 
claiming the right of election," 
where those persong do not 
shew an immemorial custom in 
their body to elect. Rex r. 
Lane, 3 G. 4. 7 6 

R R 2 



004 COPYRIGHT. 

CONTRACT. 

See Poor, 2. 

Settlement, 4. 

Statute of Frauds. 

Trover. 

Turnpike. 

Usury, 

CONVEYANCE. 

See City Lottery. 

CONVICTION. 

See Certiorari. 

Commitment, 4. 

Sessions, 2. 3.* 

CORYHOLD. 

See Assignees. 

Devise, 2. 3. 

Tenant of copyhold who has done 
fealty, and attorned tenant to the 
lord in possession of the manor, 
cannot in ejectment impeach the 
lord’s title, by setting up the 
right of a third person, unless 
the latter joins in resisting the 
title of the lessor of the plaintilf. 
Doc, Nepean, v. Buddcn , 3 G. 4. 

Page 243 

COPYRIGHT. 

1. The proprietor of the copyright 

, of a tragedy which has been 

printed and published, cannot 
maintain an action against the 
manager of a theatre, for pub¬ 
licly acting and representing 
such tragedy in an abridged form 
for profit. Murray v. Elluton, 
3 G. 4.» 209 

2 . The mere seller, or publisher, 
of a pirated copy of a print, is 
liable to an aotion under the 
17 Geo. 3,*c. 57., though it be 


COSTS. 

not an exact copy of the original. 
Wett v. Francis, 3 G. 4. 

Page 400 

CORONER. 

See Jury. 

CORPORATION. 

See Mandamus, 3. 

Quo Warranto, 

CORPORATORS. 

See Charter. 

COSTS. 

See Arrest, 1, 

Attorney, 2. 

Bail, 5. 

Practice, 5. 7. 

Witness, 1. 

1. Applications for security for 

costs, must be made promptly, 
after the defendant knows the 
plaintiff is gone abroad. Aftor 
action brought in November, 1820, 
and the plaintiff went abroad in 
March, 1821 :—Held, that de¬ 
fendant came too late in Baxter 
Term, 1822, for security for 
costs, issue having been joined, 
and no affidavit of the fact when 
he catne to the knowledge of the 
plaintiff having gone abroad. 
Duncan v. Stent, 3 G. 4. 348 

2. A plaintiff residing abroad, with 
* the knowledge of the defendant 

at the time of action brought, 
drill not be required to give se- 
. curity for costs after issue joined, 
unless some special reason is as¬ 
signed to induce the Conrt to 
impose such a term on the plain¬ 
tiff. Du Belloix v. Lord Water- 
park, 2 G. 4. 348 

3. The Conrt knows no distinction 
between costs generally, and fulf 



COSTS. 


COUNTY RATE. «Vf 


costa; therefore, though the sta- 
tute 11 Geo. 2. c. 19. 8. 9. speaks 
"offull cost*? it does not take 
away the Judge’s power to cer¬ 
tify, under 43 Eliz. c. 6., that the 
costs are less than 40a. Irwin v. 
Reddish, 3 G. 4. Page 413 
4. Where Justices had made a false 
return to a mandamus to appoint 
overseers for a township, and 
the Court had thereupon granted 
a rule nisi for a criminal inform¬ 
ation ; and on shewing' cause 
against that rule, contradictory* 
facts were disclosed, which were 
directed to be tried by an issue, 
and after an issue had been pre¬ 
pared and delivered, the Jus¬ 
tices had abandoned the issue, 
and obtained a Judge’s order 
for staying proceedings, without 
prejudice to the question of 
costs, the Court ordered the 
Justices to pay the prosecutor 
the costs of preparing and de¬ 
livering the issue. Rex r. The 
Justices of Lancashire , 3 G. 4. 

485t 

6. Fees charged by an attorney for 
holding a court, as steward of a 
manor, arc taxable in like man¬ 
ner as charges for business done 
strictly as an attorney. Leth¬ 
bridge v. Luxmore, 3 G. 4. 511 

0. Where a plaintiff brought an ac¬ 
tion to try tlie validity of a com¬ 
mission of bankrupt, with the 
permission of the Vice-Chancel¬ 
lor, and afterwards expressed 
his determination of going abroad 
to reside permanently, the Court 
required him to give security v for 
the costs of the action. Semble, 
that such security would not 
have been required, if the action 
had been brought by the order of 
the Vice-Chancellor. Oliver v. 
Johnson, 3 G. 4. 560 


COUNTS. 

See Declaration, 3. 4, 

COUNTY COURT. 

Plaintiff sued defendant in the Sur¬ 
rey county court, for a debt con¬ 
tracted in Middlesex, and having 
failed for want of jurisdiction 
there, proceeded in K. B. and 
though the debt was under 40s. 
the court refused to set aside the 
proceedings, the debt not being 
recoverable elsewhere. JSames 
v. Williams, 3 G. 4. Page 359 

COUNTY RATE. 

1. The proviso in 55 Geo. 3, c. 51, 

s. 1. exempting places situate 
within liberties or franchises, 
having a separate jurisdiction, 
from contributing to the county 
rate, extends only to places 
which have a jurisdiction sepa¬ 
rate from, and co-extensive with, 
the jurisdiction of the county 
Justices; therefore, the city of 
Bath, in which the Justices have 
a separate jurisdiction, for some 
purposes, but not for all, and 
who commit felons to the county 
gaol for trial at the assizes, and 
thereby burthen the county, is 
npt a liberty or franchise having 
a separate jurisdiction, and con¬ 
sequently is liable to the Somer¬ 
setshire county rate. Res* v. 
William Clark, 3 G. 4. 316 

2. An order of sessions for assess¬ 
ing and levying a specific sum of 
money, to enable the county 
treasurer to repay'persons who 
had advanced money for county 
purposes, on the oredit of the 
county rates, is bad on the face 
of it, inasmuch as it is a rate to 
reimburse, which the sessions 



600 DAMAGES. 

have no authority to make. Rex 
v. The Justice* of Flintshire , 
3 G. 4. Page 470 

COURT LEET. 

See Constable. 

COVENANT. 

See Declaration, 1. 0. 

CUSTOMS. 

See Certificate. 
Constable. 

By statute 57 Geo. 3. c. 87. s. 0., 
persons liable to be arrested un¬ 
der the acts for the prevention 
of smuggling, and who are fit 
and able to serve on board a 
King’s ship, shhll be taken before 
a Jnstice, and upon due proof, 
be committed, further to answer, 
Ac., and after being^so commit¬ 
ted, the gaoler in whose custody 
they are kept, is authorized, on 
the order of the Commissioners of 
Customs or Excise respectively, 
to convey them on board a ship 
of war, in order to their being 
impressed. Where persons were 
impressed under the authority of 
this act, by virtue of an order 
signed only by four Commission¬ 
ers of Customs, out of the nine 
nominated and appointed by the 
King’s patent:—Held, that such 
order was valid and effectual, it * 
appearing by the patent that four 
of the Commissioners might act 
for the whole body, and there¬ 
fore the Court refused to dis¬ 
charge the prisoners out of cus¬ 
tody. Ex parte White and ano¬ 
ther, 3 G. 4. 151 

DAMAGES. 

See Certificate. 

Writ^Cf Inquiry. 


Declaration. 

DECLARATION. 

See Plea, 2. 3. 

Practice, 4. fl. 
Tender. 

1. The first count of a declaration, 

in covenant, by deed to abide by 
an award, alleged breaches ge¬ 
nerally, that the defendant did 
not on request, pay the money 
awarded, and delayed the arbi¬ 
trators from making their award 
so soon as they would have done. 
Plea to this count, a revocation 
by deed, of the authority of the 
arbitrators, before they made 
their award:—Held, on demur¬ 
rer, that this plea was not a con¬ 
fession of the covenant, upon 
which the plaintiff was entitled 
to judgment. Marsh v. Bultecl , 
3 0.4. Page 106 

2. Thr second count of the same 
declaration alleged, “ that the 
defendant did, before the making 
the award, binder and prevent 
the arbitrators from making their 
award, by executing a deed, 
whereby he did revoke, 4* c * *he 
arbitration, and thereby hindered 
the arbitrators from making their 
award,” Ac.:—Held, on demur¬ 
rer, that an allegation of notice 
of the revocation to the arbitra¬ 
tors, was not necessary, it being 
sufficient to aver the fact of re¬ 
vocation by deed to sustain this 

, count, and call upon the defend¬ 
ant to plead issuably. Id. 

3. Where a declaration contained, 
Resides the usual money counts, 
the indebitatus , and quantum me¬ 
ruit counts for work and labour, 
as an attorney,' and two similar 
counts, for work and labour ge¬ 
nerally, the Court referred it to 
the Master to strike out the lat¬ 
ter for superfluity, before the 
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faftne was made up. Gabell v. 
Shaw, 3 6. 4. Page 171 

4. Plaintiff in ejectment permitted* 
to amend his declaration on pay¬ 
ment of costs, by adding a new 
count on another demise, after 
three Terms had elapsed, and the 
roll had been made up and car¬ 
ried in. Doe, Beaumont v. Ar- 
mitage, 3 O. 4. 173 

6. A count stating, *' that defendant 
had and received for the use of 
plaintiff, a certain sum of mo¬ 
ney, to wit, the sum of 10s., to , 
be paid by defendant to plaintiff 
upon request, yet defendant, not 
regarding his duty in that behalf, 
but contriving and fraudulently 
intending to hurt, injure, and 
prejudice plaintiff, in that re¬ 
spect, had not, although often 
requested, paid the same, but on 
the contrary, converted and dis¬ 
posed thereof to his own use” is 
laid in assumpsit, though appa¬ 
rently in trover, and cannot be 
joined with counts in case, for a 
fraud. But supposing it not a 
count in assumpsit, it is bad in* 
form, as well as substance, as a 
count in trover, and is demur¬ 
rable generally, though the de¬ 
murrer goes only to that parti¬ 
cular count. Orton v. Butler, 
3 O. 4. 28 

G. Defendant by indentures, as¬ 
signed a bond to plaintiff, exe¬ 
cuted to the former by J. R., and 
covenanted that he would main¬ 
tain, ratify, and confirm, all ac¬ 
tions brought on the bond by 
plaintiff, without releasing the 
same. Declaration on this cove¬ 
nant, averred, that plaintiff had 
brought an action on the bond 
against J. R., but that in breach 
of covenant defendant did not 
maintain, ratify, and confirm, 
said action, “ although he was af¬ 


terwards, to wit, on the dag and 
year aforesaid, requested,” bat on 
the contrary thereof, by deed did 
release J.R. from all actions, Ac., 
whereby plaintiff was hindeaed 
in his action, and sustained costs 
thereof, and also of the rule of 
Court to set aside the -release . 
On demurrer to this breach:— 
Held, 1st. That it was not ne¬ 
cessary to allege a venue to the 
request, stated in the declaration, 
the request itself being unneces¬ 
sary; and, 2d. That the allega¬ 
tion of special damage, if objec¬ 
tionable, ought to have been de¬ 
murred to, specially, and could 
not Be taken advantage of upon 
general*demurrer to the breach 
assigned. Amory v. Brodrick, 
3G.4. • Page 361 

7. The Court will refer it to the 

Master tg determine whether 
superfluous counts in a declara¬ 
tion are introduced vexatiously. 
Newby v. Mason, 3 G. 4. 608 

8. In a declaration upon a bail 
bond against four defendants, 
one of the plaintiffs sued as ad¬ 
ministratrix of J. C. W. deceased, 
without making profert of the 
will, and the declaration in re¬ 
citing the writ, stated, that the 
Sheriff to whom it was directed, 
was commanded to take “ the 
said defendant T. A. to answer 
the plaintiffs of a plea of tres¬ 
pass, and also, to a bill of "the 

- plaintiffs against the said defend¬ 
ants: —Held, on special demur¬ 
rer, 1st. That the declaration was 
tveU, without making profert of 
the will; but, 2d. That it was ill, 
in not clearly shewing against 
whom the writ was issued, or 
who was the defendant in the 

| plaintiffs’ suit on the writ. Large 
r. Attwood, 3 GM. 661 



DEMISE. 


DEVISE. 


DEED. 

See Appointment. 
Declaration, 3. 2. 
Evidence, 2. 

A composition deed, by which a 
tradesman assigned all his effects 
in trust ier the benefit of his cre¬ 
ditors, recited, that he was in¬ 
debted to his landlord in a spe¬ 
cific sum for rent, to the Crown, 
in a certain sum for excise du¬ 
ties, and to S. and U. by name, 
as judgment-creditors, in a sum 
of 400/.; and then recited, that 
one of the trusts was to pay these 
specific demands, and au debts 
under 10/., in full. .Then fol¬ 
lowed a proviso for avoiding the 
deed, “ if any of the creditor or. 
creditors, whose respective debt 
shall amount to 100/. or upumrds, 
or any two creditor a whose joint 
debts shall amount to 150/. or 
upwards, shall not duly execute 
the said indenture within three 
calendar months from the date 
thereof, or in case any commis¬ 
sion of bankrupt shall in the mean 
time be awarded, &c.” S. and U. 
whose judgment-debt was to bo 
paid in full, having refused to 
execute the deed upon request, 
one of the general creditors, who 
had executed, brought an action 
to recover the amouut of his de¬ 
mand against the debtor :—Held, t 
fjiat the deed was a bar to the 
action, and that the execution by 
S. and U. was not necessary to 
give it validity. Wells v. Green- 
hill, 3 G. 4. Page 493 

DEMTSE. 

* 

See Declaration, 4. 
Ejectment, 1. 


DEMURRER. 

See Abatement. 

Declaration, 1. 5. 6. 
Pleading, I. 

DEVISE. 

1. A. devises his estate to his ne¬ 
phew John for life, “ and from 
and after his decease, unto all 
and every the child or children of 
the said John, lawfully begotten, 
or to be begotten, whether sons 
or daughters ; they, if more than 
one, to take as tenants in com¬ 
mon, in equal shares and propor¬ 
tions : and for want of such is¬ 
sue, to my'own right heirs for 
ever:” —Hold, that the children 
of John took only an estate .for 
life, and not an estate tail. Doe, 
Liversage v. Vaughan, 2 G. 4. 

, Page 52 

2. A. being seised in fee, of certain 
specific lands in the parish of S-, 
settled the same “ to (he use of 
himself for life, remainder to his 
wife for life, remainder to the 
issue of his body, begotten on 
the body of his wife, and re¬ 
mainder to his heirs for ever,” 
and some yea.’s afterwards made 
his will, devising to his wife for 
life “ all those my freehold and 
copyhold lands, &c. whatsoever, 
of which l am now in the imme¬ 
diate possession, * lying and being 
in the several parishes of S. and 
* F., and either of them, in the 
county of C., and also, all rever¬ 
sionary estate and interest, ex¬ 
pectant on the death of ilf. N. 
my mother, of and in certain 
other freehold and copyhold 
messuages, lands, &c. situate in 
the same parishes,” and then 
gave the saute estates to his only 





DEVISE. 


daughter. In fee, concluding with 
a residuary clause, “ and all 
and singular other, my real and 
personal estate whatsoever and 
wheresoever, after, and subject 
to the payment of my funeral 
expences, and just debts, 1 give, 
devise, and bequeath unto niy 
said loving wife M. N. her heirs, 
&c. —Held, that the settled 
lands above mentioned, of which 
the testator was in possession at 
the time of his death, passed un¬ 
der this devise to the heirtat law , 
ex parte materua , and that the 
will was not controlled by the re¬ 
siduary clause. Doe, Netkercote 
v. Hurtle, 3 G. 4. Page 81 

3. The statute 55 Geo. 3. c. 192., 

“ An act to remove certain dif¬ 
ficulties in the disposition of 
copyhold estates by will,” ex¬ 
tends only to supply surrenders 
in form, but not surrenders in 
substance. Therefore, where a 
feme covert omitted to surrender 
to the use of her will:—Held, 
that the case was not within that 
statute. Id. 

4. John Lnscombc, by his will, de¬ 
vises his estates, in trust, to his 
nephew, John Lnscombc Man¬ 
ning, for life, he “ taking and 
using testator’s sirname,” sub¬ 
ject as to some part of the pre¬ 
mises, to a charge, and to the 
powers and Remedies appointed „ 
for the recovery of the same; 
and from and after the forfeiture, 
or other determination of such 
estate for life, to trustees, in 
trust, to preserve contingenUre- 
mainders, and first, to the use of 
the first son of his nephew, and 
the heirs male of his body law¬ 
fully to he begotten, “ taking 
and using testator's sirname, as 
and for his and their own sir- 


name;” and la default of such 
issue, to the use of the second, 
third, fourth, fifth, and all and 
every son and sons of the body 
of his said nephew, and to 4he 
heirs male of their rcspeefNr# 
bodies, severally “ taking and 
using testator’s sirname, as and 
for his and their own sirname 
and in default of such issue, then 
to the use of the other sons of 
his nephew’s mother, and to the 
heirs male of their respective 
bodies, severally and in succes¬ 
sion " taking his sirname;” and 
in default of such issue, then to 
their mother, Margaret Manning, 
for life, remainder to his nieee, 
Mary Greed, for life, remainder 
to the heirs male of her body, 
remainder to Ms cousin, John 
Luscombe Ryan, for life, remain¬ 
der to the first and other sons of 
the lattm? in like manner as to 
the first and other sons of the 
first devisee, each taker, and 
their heirs respectively, “ taking 
and using testator’s sirnamere¬ 
mainder over to persons of the 
testator's name, with an ultimate 
remainder to his own rightheirs.- 
Then followed an express provi¬ 
sion, that the heirs male of the 
several body and bodies of M. M., 
the mother of the first devisee, 
Mt C., his niece, and that his 
cousin J. L. R., and the heirs 
male of his body, and each and 
every of them, respectively claim¬ 
ing under the will, should take 
upon himself, or themselves, the 
name of Luscombe, and should 
toithin three years next after ob¬ 
taining possession of the estate, 
get and procure his and their own 
name and names to tc altered to 
the name oj Luscombe, by an 
act or acts of Parliament, or some 
other effectual tony for that pur- 
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pose, and should for ever after | 
two and bear that name; and in I 
ease of negligence in this respect 
by such person or persons re¬ 
spectively, then the limitation to 
the defaulter to become abso¬ 
lutely void, and go over to the 
next remainder-man, complying 
with the Baid proviso. The first 
devisee, before he became of age, 
or was let into possession of the 
estate, took upon himself the 
name of Luacombe, and had ever 
since borne and used it, but had 
never obtained any act of Par¬ 
liament authorising Mm to change 
his name:—Held, that the omis¬ 
sion by the first devisee to ob¬ 
tain an act of Parliameiit to alter 
his name, within three years af¬ 
ter he came iiito possession, did 
not operate as a forfeiture, after 
the estate had vested in him, the 
provision with respect-to the al¬ 
teration of his name having been 
substantially complied with. Doe, 
Imcombe v. Yates and others, 
3 G. 4. Page 187 

6. Testator possessed of real and 
personal property, devises the 
former to his three daughters, in 
separate and specific portions, 
and directs the latter to be sold 
and divided between them, share 
and share alike, as soon as they 
respectively attain the age of 
twenty-two, the interest to be 
applied to their maintenance and* 
education' during minority. As 
to the real property so devised, 
he directs, “ In case either of 
my three daughters, E. A. or S., 
shall die before twenty-two^ or 
die single or before marriage, the 
portion of the deceased shall be 
equally divided between the sur¬ 
vivors, share and share alike, or 
their heirs; also, in case two of 


my daughters die without heirs, 
then the whole devolves to the 
surviving one and her heirs, m 
case no husband is living , if so, 
they enjoy the property during life 
only, ana afterwards, her or their 
fortune goes to the heir or heirs 
of their sister as heirs at law. I 
also make this reserve, in case 
all my three daughters should 
die without heirs, and leave no 
husband living, or at the decease 
of the said husband or husbands, 
should it happen such then exist, 
I give out of the before-men¬ 
tioned estates, 1001, each to W. A., 

R. A., and E. A., &c. Also £ 
give, in such case only as above, 
100 L to S. G., and 20 L to J. G., 
&c.; and if this should so hap¬ 
pen, when those legacies are so 
paid, I leave and give all residue 
of my estates, that remains to be 
sold, and equally divided, share 
and share alike, amongst my 
three brothers, J. E. and G. H., 
and sister, S. B., or their heirs, 
share and share alike.” Testa¬ 
tor’s daughter E. died unmar¬ 
ried, before twenty-two; the 
daughter A. married the defend¬ 
ant, after twenty-two, and died 
without issue; and the daughter 

S. also married, after twenty- 
two, and died leaving issue:— 
Held, that under this will the 
husband of A. took an estate for 
life by implication in the estate 
given to his wife, and also an 
estate for life in the moiety of E. 
the unmarried sister’s estate; 
and the residuary clauses and 
gifts over, did not control the 
previous directions with respect 
to the daughters' husbands. Doe 
v. Bowling, 3 G. 4. Page 387 

6> Testator possessing freehold and 
leasehold property in the parish 
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of jD. where he resided and made 
his will, and riso of similar pro- 
perty in the parishes of S. and 
W. A. made his wiU, charging 
his debts, legacies, and funeral 
expences, on all his real estates, 
and then gave to his nephew, T. 
a legacy of 700/., and to his ne¬ 
phew, J. (his heir at law) a le¬ 
gacy of 20/. to be paid by his 
executor, and then appointed his 
youngest nephew, /?., " my 
whole and sole executor.of all 
my lands for ever, and leasehold 
property here or at B., or mo¬ 
ney that should become due for 
the same, paying ilf. B. 12 L, and 
my sister, E. G. 20/. per annum, 
payable half yearly —Held, 
under this devise, that his exe¬ 
cutor and nephew, R. took all 
the freehold property of which 
he died seised. Right v. Gil- 
lard, 3 G. 4. Paje 464 


DOVER HARBOUR. 

A post-office packet, under a con¬ 
tract to carry mails from Dover 
to Calais, entering the harbour 
of Dover, on her return voyage, 
bringing no mail of letters, but 
having on board dispatches for 
his Majesty’s Secretary at War, 
and having also on board private 

! >assengers, a ferriage, and bul- 
ion, for passage and freight; the 
vessel being the private property 
of the commander, is a vessel 
employed, in his Majesty's service, 
and therefore exempt from the 
Dover harbour dues, payable un¬ 
der the 47 Geo. 3. c. 69.; the 
sixth section of which act con¬ 
tains an exemption in favour of 
vessels belonging to his Majesty, 
or that may be employed in his 


service. Hamilton*. Stone, ZG.A. 

Page 274 

ECCLESIASTICAL JUJUS- 
DICTION. 

1. The statute 53 Geo. 3. c. 127. 
substitutes the writ de contumace 
capiendo, for the old writ de 
excommunicato capiendo , and di¬ 
rects that the former shall be 
considered in the same way, 
mid be open to the same objec¬ 
tions as the latter. Therefore, 
where a defendant was committed 
by the Ecclesiastical Judge of 
appeal, for contumacy, in not 
paying costs, and the signifiesvit 
only described the suit to be “ a 
certain cause of appeal and com¬ 
plaint of nullity ,” without shew¬ 
ing that the defendant was com¬ 
mitted fo r*a cause within the ju¬ 
risdiction of the spiritual Judge : 
Held, that the defendant was 
entitled to be discharged on Ha¬ 
beas Corpus. Rex v. Dugger , 

3 G. 4. 460 

2. Where a bishop grants sequestra¬ 
tion against the effects of a cler¬ 
gyman within his diocese, he 
stands in the same situation as 
sheriff, and the Court has the 
same power over that officer. 
Therefore, where four writs of 
sequestration had issued against 
the effects of a clergyman, at 
the same time, by the same gt- 
torney, at the suit of different 
persons, and they had been 
placed so as to defeat the execu¬ 
tion of the plaintiff who was 
entitled to priority, the Court 
ordered the bishop to return 
what he had levied? and give 
precedence to the writ issued at 
the suit of the plaintiff. Rex v. 

The Bishop of jfoitdon, 3 G. 4. 

* * A 049 



012 EJECTMENT. 
EJECTMENT. 

See Assignees. 

City Lottery. 

•Copyhold. 

Declaration, 4. 

Devise, 1, 2. 

Limitations, Statute op, 2. 

1. Demise in writing, of apartments 
for a period of three months cer¬ 
tain, comes within the meaning 
of the words of 1 Geo. 4. c. 87. 
** An act for enabling landlords 
more speedily to recover posses¬ 
sion of lands and tenements un¬ 
lawfully held over by tenants, ” 
where a party holds “for any 
term or number of ye&Ys certain, 
or from year to year.” If such 
an instrument of demise requires 
either an agreement or lease 
stamp'within the provisions of 
55 Geo. 3. c. 184.,it is«not neces¬ 
sary that it should be stamped 
before the rule is granted under 
1 Geo. 4. c. 87. it being time 
enough at any time before the 
trial of the ejectment. The rule 
nisi under that statute need not 
specify ail the particulars there¬ 
by required, as the Court may 
mould the rule conformably to 
its requisites, on shewing cause. 
Doe v. Roe, 3 G. 4. Page 433 
2* The notice at the foot of the 
declaration in ejectment served 
in pursuance of 1 Geo. 4. c. 87* 
•must be signed by the landlord 
himself, and not by Richard Roe, 
in order to give the landlord the 
benefit of that statute. Anony¬ 
mous, 2 G. 4. ' 435 

3. Judgment signed against the 
casual ejector, where the ser¬ 
vice was upon the wife of the 
tenant in possession, who had 
left the kingdom and was settled 
in a foreigr.' country. Doe v. 
Roe , 3 G. 4. 514 


ERROR. 

4. The statute 1 Geo. 4, o. 87. for 
enabling landlords more speedily 
to recover possession of lands 
and tenements unlawfully held 
over by tenants, does not extend 
to tlie case of a lessee holding 
over after notice to quit given by 
himself, where his tenancy has 
not expired by efflux of time. 
Doe, Cmrdieim v. Roe, 3 G. 4. 

Page 640 

5. The statute 48 Geo. 3. c. 140. 
schedule 2, requiring an office 
copy of the declaration to be 
written in the usual and ac¬ 
customed manner on which a 
duty of 4 d. per sheet is impos¬ 
ed, and it not having been the 

ractise to write such copies on 
oth sides of the stamped Bheet 
of paper:—Held, that service of 
seventeen office copies of decla¬ 
rations in ejectment, so written 
and delivered, to as many te¬ 
nants in possession, was irregu¬ 
lar. Doe,Irwin v. Roe,‘AG. 4. 562 

0. Service of the declaration in 
ejectment must be before the 
essoign day of the Term, but 
where the service was before 
that day, and the explanation of 
it to the tenant in possession did 
not take place till after:—Held, 
that the lessor of the plaintiff 
was entitled to judgment. Doe v. 
Roe, 3 G. 4. 663 

ELECTION. 

See Constable. 

Perjury. 

ERROR. 

See Addition. 

Rail, 8. 

Case, 1. 

Limitations, Statute of, 2. 

■ Palace Court. 

Practice, 6. 

Usury, 2. 



evidence. 

ESTATE. 

See Devise, 1.2.6. 

Poor, 2. 

ESTOPPEL. 

See Addition. 

EVIDENCE. 

See City Lottery. 

Libel, 2. 

Limitations, Statute of. 

Mandamus, 2, S. 

Mortgagor and Mortga¬ 
gee. 

Notice of Action. 

Perjury, 2. 

Poor, 2. 

Trial, 1. 

Usury. 

Witness, 1. 

1. Hie notarial certificate and seal, 
verified by the British consul, 
whose hand-writing is sworn to, 
of die execution of a power of 
attorney, executed in America, 
to a person in London, to receive 
money here, for the party abroad, 
is not evidence in a court of law, 
of the due execution of the in¬ 
strument without the affidavit of 
the subscribing witness. Ex 
parte Church and others, 3 G. 4. 

Page 324 

2. In trover for,title deeds the bill 

was filed generally as of Michael¬ 
mas Term with a special uiemtP- 
randum, that it was filed on the 
28th of November, and it appear¬ 
ing that the demand and refusal 
were on the 29th of November, 
the day after Michaelmas Term, 
parol evidence was admitted to 
shew, that the bill was in fact 
filed on the 24th of December, 
so as to sustain the action. Wil¬ 
son v. Girdlestone, 3 G. 4. 488 


FRAUDS, wpatute Ctf. IN 

EXECUTION. 

See Bail, 6, 

Privilege. 

Release. 

EXECUTOR. 

See Bond. 

Devise, G. 

Pleading. 

Where an executor had obtained 
probate of a will, with notice that 
the testator bad made a subse- 
sequent will, appointing another 
executor, and he acted by taking 
possession of the testator’s et- 
fectf;—Held, that the executor 
under die second will, who had 
obtained probate, might main¬ 
tain trover foi* the effects so 
taken possession of. Woolley v. 
Clark, 3 0.4. Page 409 

FELONY. 

See Case. 

FRAUDS, STATUTE OF. 

1. A parol contract for the sale of 
300 sacks of Hour “ to be pre¬ 
pared and shipped by a certain 
day” is within the 17th section 
of the statute of frauds. Garbutt 
and others v. Watson, 3 G. 4. 219 

2. A. nnd B., being jointly interest¬ 

ed in a quantity of oil, A. enters 
into a contract for the sale of it, 
without the authority or know¬ 
ledge of B., who, upon receiving 
information of the circumstances, 
refuses to be bound by it, but 
afterwards assents by parol, and 
samples are delivered to the ven¬ 
dees Held, in an action against 

the vendees, that B.'w subsequent 
ratification of the contract ren¬ 
dered it binding, and that it was 
to be consideredjfs a contract in 
writing, within the statute of 
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GAOLER. 


HIGHWAY* 


fraud*. Soamee and another v. 
Spsneerand another, 2 G. 4. 

Page 32 

S. Where goods were by parol 
ofdered by a country dealer, of 
a London wholesale bouse, and 
the latter delivered them at a 
wharf to be sent to their destina¬ 
tion by sea, and the ship in 
whieh they were sent was lost, 
and the goods were never re¬ 
ceived in the country:—Held, 
that the acceptance of the goods 
by the wharfinger, was not snch • 
an acceptance as would satisfy 
the words of the 17th section of 
the statutes of frauds, 29 par. 2. 
c. 3, which requires an accept¬ 
ance by the party himself to make 
him liable in the absence of a 
written contract. Hanson v. Ar- 
mitage, 3 G. 4. 128 

4. Plaintiff sold a horse to defend¬ 
ant at the price of £30,*-by parol 
agreement, the horse to be fired, 
and remain in plaintiff’s posses¬ 
sion until fit to be sent to grass. 
At the end of twenty-two days 
the horse was by defendant’s di¬ 
rection taken to graze at JT. park, 
and there entered in plaintiff’s 
name:—Held, that there was no 
delivery to, or acceptance of the 
horse by defendant, to satisfy the 
17th section of the statute of 
frauds. Carter v. Totissaint , 

3 G. 4. 515 

GAMING. 

See Sessions. 

GAOLER. 

See Customs. 

This Court has no authority to inter¬ 
fere in the regulation ana manage¬ 
ment of the gaols of the kingdom. 
Therefore, where persons guilty 
of a misdemeanor and confined 


in a county gaol under the sen¬ 
tence of this Court, prayed to be 
allowed the same indulgences, as 
prisoners confined for felony, 
the Court refused to make any 
order on the gaoler for that pur¬ 
pose. Rex v. Mary Awn Carlile, 
3 G. 4. Page 636 

GUARDIAN. 

See Prochein Amy. 

HABEAS CORPUS. 

See Bail, G. 

Commitment. 

Customs. 

Ecclesiastical Jurisdic¬ 
tion. 

HIGHWAY. 

1. Where a way has been used by 
the«public for a great number of 
years over & close, leading only 
to the housbs of lessees, there 
being no thoroughfare, the privity 
of the landlord, and a dedication 
by him to the public, is essen¬ 
tial to constitute it a public high¬ 
way. And evidence that the 
locus in quo has been paved and 
lighted for the like number of 
years, under the authority of a 
public, local, and personal act of 
Parliament, in which it is enume¬ 
rated by name ajmongst the pub¬ 
lic streets, lanes, &c. within the 

* scope of the statute, does not 
prejudice the reversionary rights 
of the owner of the fee. Woody. 
Veal, Gent. 2 G. 4. 20 

2. After verdict in an action on the 
case for the disturbance of a 
right of a way, leading from a 
publio street through defendant’s 
premises to a yard at the back 
of plaintiff’s house, originally 
forming part of the premises de- 



inquiry* 


mised to defendantH#1J» 
a grant of ** all way a. Sea. »« 
or enjoyed with,” platatUTa pre¬ 
mises. is good, though there » 
no express grant of the way in 
question. Kooystra lamas, 
3 G. 4. Page 506 


HOLDING TO BAIL. 
See Affidavit, 1. 

INDICTMENT. 

See Abatement. 

INFANT. 

See Apothecaries. 
Prochein Amy. 


INFORMATION. 

See Certiorari. 

Mandamus. 

Perjury, 3. 

1. A criuiinal information granted 

against the publisher of a news¬ 
paper, for a libel reflecting upon 
the clergy of a particular diocese, 
and generally upon the church of 1 
England, though no individual 
prosecutor was named, and 
though the libellous matter was 
not negatived on aflidavit. Rex v. 
Ambrose Williams, 3 G. 4. 197 

2. Qtieere, Whether a criminal in¬ 

formation will lie against Justices 
for making a false return to a 
mandamus, unltss the return is 
corruptly and wilfully false.^ 
Rex v. The Justices of Lanca¬ 
shire, 3 G. 4. 485 

INHABITANT. 

See Charter. 

INQUIRY. 

See Perjury, 2. 

• 

After a plaintiff had recovered da¬ 
mages on a writ of inquiry in 



(rover, for 

his title deeia, A* C«prt Per¬ 
mitted satisf motion of Jko 
mages to be entered on tbf !•«# 
upon the terms of the dsmBoaiH 
delivering up the deeds, tod 
paying all the costs as between 
attorney and client incurred by 
the plaintiff in the cause , ana 
submitting to other terms, placing 
the plaintiff in as good a situation 
as he was in before cause of 
action. Combe r. Sansom, 3 G. 4. 

Page 201 

INSOLVENT DEBTOR. 


S<?£Deed. 

Lord’s Act. 


INSURANCE. 

See ABthority. 

Barratry. 

Mandamus, 4. 

INTEREST. 

See Limitations, Statute of. 

Where a promissory note made 
abroad, was over due more than 
twenty years, Qucere, whether 
the Jury were bound to presume 
payment, notwithstanding the 
payee resided abroad daring all 
that time. Interest upon a pro¬ 
missory note is damage for the 
detention of the principal mo¬ 
ney. Where a promissory noto 
was made abroad, and the payee 
did not sue upon it until thirty 
years afterwards, and the Jury 
refused to give interest:—Held, 
after verdict, that the Court 
could not increase the amount 
of the verdict by adding the in¬ 
terest. Dn Bellmcc v. Lord Wa- 
terpark, 2 G. 4, 16 



110 JUSTICE OF PEACE. 

IRISHMAN. 

See Settlement, 3. 

ISSUE. 

See Costs. 

Devise, 1. 

JUDGMENT. 

Sec Practice, a, a. 

JURY. 

Whore upon a challenge to the ar¬ 
ray for unindifferency in the she¬ 
riff, the Jury panel is quashed: 
Held, that the proper course to 
obtain a trial of the cause, is to 
direct new Jury process to the 
coroners of the county, at the 
instance of the prosecutor, but 
not without applying to the 
Court specially for that purpose. 
Rex v. Dolby, 3 G. 4. Page 145 

JUSTICE OF THE PEACE. 1 

See Case, 1. 2. 

Churchwardens & Over¬ 
seers. 

Certiorari, 2. 

Commitment, l. 2. 5. 

Costs, 4. 

County Rate, 1. 

Customs. 

Information, 2. 

Sessions, 1. 2. 5. 

Settlement, 4. 

The Court will not direct in what 
manner Justices shall make-their 
return to a mandamus, but if the 
return made to a mandamus be 
insufficient to raise the question 
intended to be agitated, the 
Court will, at the instance of the 
party interfiled, make a rule, 
giving the Justices liberty to 


LANDLORD St TENANT. 

amend it in the manner required, 
if they shall be so minded. Rex 
v. Marriott and another, 3 G. 4. 

Page 166 

LANDLORD and TENANT. 

Sec Copyhold. 

Costs, 3. 

Ejectment, l. 2. 

Mortgagor & Mortga¬ 
gee. 

1. By- an act of the 41 Geo. 3., for 

draining lands in the county of 
Lincoln, it is declared, “ That 
the taxes to be charged and as¬ 
sessed by virtue of the same, 
shall be paid by the tenants of 
the lands, ike., charged with the 
same respectively, and such te¬ 
nants shall and may deduct and 
retain the same out of the rent 
payable to their respective lund- 
lai'ds .” Where a tenant had quit¬ 
ted lands liable to a drainage-tax 
under this act, and after he had 
quilted, the collector levied the 
tax in arrear upon property 
which ho had left in the posses¬ 
sion of the succeeding tenant:— 
Held, that he might maintain 
assumpsit against his landlord 
for money paid to his use. Daw¬ 
son v. Linton, 3 G. 4. 117 

2. A. and B., being joint tenants 
of a dwelling house and pre¬ 
mises, demised the same jointly 
to C., in 1810, and lie regularly 
paid his rent in one sum to their 
agent up to 1818, in which year 
£e received notice from one of 
the joint tenants to pay the moie¬ 
ty of the rent, in mlure, to him 
or his agent separately, and from 
that time to Christmas, 1819, he 
accordingly paid his rent in 
equal moieties to the separate 
agent of the landlords, who gave 
him separate receipts for the 



LIEN. 

'Same on account of each:— Held, 
in a joint action for use and oc¬ 
cupation for two years subse¬ 
quent rent, that the joint tenants 
were properly joined, notwith¬ 
standing the severance of the 
rent. Powis v. Smith, 3 G. 4. 

Page 490 

LIBEL. 

See Sheriff, 3. 

1. Where, in an action for a libel, 

the declaration alleged, that the 
defendant had composed, writ¬ 
ten, and published, the libellous 
matter, and it appeared from the 
libel itself, that the defendant 
had given references to another 
work, whence the’matter was 
taken, but which were omitted in 
the declaration:—Held, that the 
variance was fatal, inasmuch as 
the sense of the libel declared 
upon, was different from that 
produced in evidence. Cart¬ 
wright v. Wright, 3 G. 4. 230 • 

2. The memorial of a tradesman, 
addressed to the secretary at 
war, complaining of the conduct 
of a half-pay officer, in not pay¬ 
ing his debts, and stating the 
facts of his case fairly and ho¬ 
nestly, according to his opinion 
and understanding of those facts, 
is not the subj<y;t of an action for 
a libel; and evidence, showing 
the occasion of the writing, is 
admissible, under the general 
issue, though no justification is 
pleaded, l'airman v. Ives, 3 G. 4. 

252 

LIEN. 

See Attorney, 2. 

Set-off. 

Trover. 

vol. i. 


limitations, w 

LIMITATIONS, STATUTE 
OF. 

See Interest. 

I. Sning out a testatum capias ad 
respondendum, is a good com¬ 
mencement of an action by origi¬ 
nal; therefore, where the defen¬ 
dant pleaded to a declaration by 
original, “ that he did not un¬ 
dertake and promise at any time 
within six years next before the 
commencement of the snit,” and 
issue was taken on the fact, of 
the commencement of the suit, 
within six years :—Held, that 
the ‘testatum capias ad responden¬ 
dum (tfbicb was the first writ is¬ 
sued) was good evidence to take 
the case out 01 the statute of 
limitations on this issue. Beard- 
more v. Raitenbury , 2 G. 4. 

. Page 27 

2. On the 1st May, 1700, A. mort¬ 
gages his premises to B., with a 
proviso for redemption on pay¬ 
ment of the mortgage money on 
the .3d November following, bnt 
continues in possession until his 
death, and after his death, the 
son and heir and his widow 
continue in possession until the 
death of the latter in 1813. C., 

his son and heir, conveys the 
premises in fee, in 1800, to D., 
who levies a fine with proclama¬ 
tions, and enters into possession. 
Ejectment being brought by 
the heir-at-law of B., the origi¬ 
nal mortgagee, and on special 
verdict found, stating the fact of 
the non-payment of the mortgage 
debt, without finding either an 
adverse possession by A. or his 
heir, or that interest had been 
paid on the mortgage money:— 
Held, first, that though there had 
been a lapse of ^7 years, the 
statute of limitations was no bar 

s s 
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Lords* act. 


MANDAMUS. 


to the ejectment; and, second, 
that the fine levied with procla¬ 
mations, though there was no 
en \fy within five years to avoid 
it, did not conclude the lessor of 
the plaintiff. Hall v. Doe, (in 
error,) 3 G. 4. Page 340 

LONDON. 

Where judgment had been obtained 
in the Lord Mayor’s Court in 
London, against a garnishee, who ; 
had removed his person and ef¬ 
fects out of the jurisdiction of 
that Court:—Held, that execu¬ 
tion could not issue against him 
out of this Court, unde* the sta¬ 
tute 19 Geo. 3. c. 70. s. 4. Bui- ; 
mcr v. Marshall, 3 G. 4. 537 

I 

LORDS’ ACT. 

a 

1. Creditors, whose debts exceed 

300/. in the aggregate, may, un¬ 
der the 32 G. 2. c. 28. s. 10 & 17. 
and 33 G. 3. c. 5. s. 3., compel 
their debtor to make an assign¬ 
ment of all his estate and effects 
for their benefit. Chappie and 
another v. Ashley , 2 G. 4. 25 

2. By the Lords’ Act, 32 Geo. 2. 
c. 28. s. 10 & 17., creditors in¬ 
tending to bring up an insolvent 
to compel him, under compul¬ 
sory clauses, to make an assign¬ 
ment of his estates and effects,, 
must give 20 days notice to every 
other creditor, at whose suit the ! 
prisoner is detained, if he can be 
met with; and if not, then to the 
attornies last employed, in »the 
suits in which they detained the 
prisoner :—Held, that service 
upon the**clerk of an insolvent’s 
creditor, in one instance, and 
upon the attorney of a creditor 
in another, without shewing that 
he was the attorney last employed 


in the suit , is sufficient. Chap¬ 
pie and another r. Ashley, 3 G. 4. 

Page 394 

3. By the Lords' Act, 33 Geo. 2. 
c. 5. s. 5., whero any debtor 
who neglects to take the benefit 
thereof within the time limited, 
shall make it appear that such 
neglect arose from ignorance or 
mistake , he shall be entitled to 
take the benefit of the act, as if 
ho had taken the same within 
the time limited; but where an 

• insolvent delayed his petition 
beyond the time limited, in ex¬ 
pectation of being discharged by 
a commission of bankrupt :— 
Held, that he was not entitled 
to relief, on the ground of “ ig¬ 
norance or mistake.” Druce v. 
King, 3 Gk 4. 539 

MALICIOUS INJURY. 

See Commitment. 

MANDAMUS. 

See Charter. 

Churchwardens <Sb Over¬ 
seers. 

Information, 2. 

Justices. 

Palace Court. 

Quo Warranto. 

Sessions, l. 

1. Mandamus issued to receive an 

appeal against overseers’ ac¬ 
counts, though the allowance had 
not been previously made at a 
special sessions under 60 Geo. 3. 
c. 49. s. 1. Rex v. The Justices 
of Colchester , 3 G. 4. 146 

2. Defendant haying been convicted 
of forcibly passing a turnpike- 
gate without paying toll, the ses¬ 
sions, on appeal, rejected evi¬ 
dence to shew that the gate had 
been unlawfully erected, and this 



MANUFACTURES. 


MORTGAGOR, Ac. 610 


Court refused a mandamus, to 
compel the sessions to receive 
such evidence, the admissibility 
of it being exclusively a question 
for the Justices : and the Court 
also refused to issue a mandamus 
to the sessions, to hear an origi¬ 
nal complaint, touching the con¬ 
duct of the trustees in the erec¬ 
tion of the gate, after a lapse of 
-u years from the time when it 
was erected, leaving the party 
to proceed by indictment*for tbd 
nuisance, or by an action of tres¬ 
pass, if his passage was ob¬ 
structed. Rex y. Cambridge, 

^ Page 325 

3. The Court will not grant a pe¬ 

remptory mandamus to reinstate 
a person in a corporate office, 
though the return made to the 
writ may bo objectionable in 
point of form , if the fact* stated 
on that return, justify the Court 
in refusing the mandamus, as a 
matter of discretion. Rex v. The 
Mayor of Bristol, 3 G. 4 . 38% 

4. Mandamus does not lie to an in¬ 
surance company, to transfer 
shares standing in the name of a 
bankrupt into the names of his 
assignees. Rex v. The London 
Insurance Company, 3 G. 4 . 510 

5. Mandamus will not lie to the 

lord and steward of a manor, to 
inspect court # rolls, for the pur¬ 
pose of supporting an indictment 
against the lord for not repairing 
a road within the manor. Rex 
v. Lard Cadogan , 3 G. 4. * 559 

MANOR. 

See Copyhold. 

Mandamus, 5. 

MANUFACTURES. 

See Certiorari. 

Sessions, 4. 


MARSHAL. 

See Practice, 3. 
Privilege. 

Trial, 2. 

The statute 49 Geo. 3. c. 121. 
*• empowers commissioners 
of bankrupts to bring before 
them " every bankrupt being in 
custody, charged in execution, at 
the time of his last examination 
to be examined by them in tho 
same manner as was theretofore 
in practice with respect to bank¬ 
rupts in custody on mesne pro - 
cess: —-Held, that this being a 
remedial clauso, the words, last 
examination, do not mean the last 
day of examin%tion, but that tho 
power of the commissioners to 
send for the bankrupt, extends 
to every day on which he is to 
be examined, touching the dis¬ 
closure of his estates and effects. 
Therefore, thg marshal is not 
liable to an action of escape for 
obeying the warrant of the com¬ 
missioners in bringing before 
them a bankrupt confined in his 
custody, charged in execution, 
in order to be examined, on the 
second day of the meeting of the 
commissioners, though it is not 
the last day of examination. 
Spencer v. Jones, 3 G. 4. 

Page 377 

MASTER OF SHIP. * 

See Sale. 

MEMORANDA. 

Pages 196. 472 

MORTGAGOR AND MORT¬ 
GAGEE. 

See Limitations^ Statute op, 2, 

In a court of law, mortgagor in 
the actual possession of mort- 
s s 2 



020 NOTICE OF ACTION. 

gaged* premises, may properly 
be described, as tenant of the 
mortgagee. Therefore, where 
plain tiff brought an action for 
diverting a water-course, stating 
that the locus in quo was in pos¬ 
session of one T. as his tenant: 
Held, that the* averment was 
satisfied by proof of a mortgage 
from T. the tenant for life, to the 
plaintiff, who was entitled to the 
reversion. Partridge v. Sere, 
3 G. 4 . Page 272 

MOTION. 

See Jury. 

Practice, A. 

NEW TRIAL. 

See Trial. 

NISI PRIUS. 

See Notice of Trial. 

Practice. 

NONSUIT. 

See Practice, 3. 

NOTICE. 

See Bail, 6 . 

Declaration, 2. 

Executor. 

Lords’ Act, 2. 

Notice of Action. 

Notice of Trial. 

Practice, 7. 

Sessions, l. 

NOTICE OF ACTION. 

The notice of action in case, against 
bricklayers, for negligence in 
repairing a public sewer, is not 
to be construed with the same 
strictness as iserequired in plead- 
ing, provided there is a sufficient 


PALACE COURT. 

cause of action shewn upon the 
face of it. Notice of action “ that 
defendants made, altered, repair¬ 
ed, cut, dug, worked, and en¬ 
larged, (the sewer) in so negli¬ 
gent, incautious, unskilful, impro¬ 
vident, and improper a manner, 
that plaintiff's premises fell, and 
were greatly damaged, weaken¬ 
ed, and destroyed,” is a suffici¬ 
ent notice to sustain the action 
though the proof is, first, that 
defendants had not propped and 
shored up the plaintiffs’s house in 
the progress of the work ; and, 
second, that the immediate cause 
of the injury, was the falling of 
other houses, which drew the 
plaintiff’s after it. Jones v. Bird, 
3 G. 4. Page 497 

NOTICE OF TRIAL. 

Where a cause is made a remanet, 
to the next sittings, by an order 
of Nisi Prius, no fresh notice of 
trial is requisite; aliter, if post¬ 
poned by a rule of Court, Shep¬ 
herd v. Butler, 2 G, 4. 15 

OATH. 

See Case, 2 . 

Quaker. 

OFFICE- 

See Constable. 
Privilege. 

PALACE COURT. 

In an action of debt, in the Palace 
Court, the defendant having suf¬ 
fered judgment to go by default, 
that Court refused to allow the 
plaintiff* to sign final judgment, 
as by law it was contended he 



PAWNBROKER. 


PERJURY, 


might do; but this Court refused 
• mandamus to compel the in¬ 
ferior Court to allow final judg¬ 
ment to be signed, leaving the 
plaintiff to his remedy by writ of 
error, when he had taken the 
necessary steps for that purpose. 
Hex v. The Marquis of Conyng- 
3 (*• 4. Page 520 

PARLIAMENT. i 

See Bail, 4. I 

PARTNERSHIP. 

See Usury, 2. I 

PATENT. I 

See Customs. 1 

PAWNBROKER. J 

The general pawnbroker’s act, 39 & I 
40 Geo. 3. c.90. s. 17., declares, I 
that goods, &c M which are pledg- I 
ed, and are not redeemed within I 
a year after the day of pledging, I 
shall be forfeited, and may be { 
sold by the pawnbroker:—Held, I 
that where the plaintiff had 
pawned a watch, &c., and after I 
the year had expired, tendered J 
the money lqnt, and interest, 1 
and the pawnbroker refused to I 
deliver, he might maintain trft- I 
ver, not having forfeited hta title ] „ 
to the goods, by reason of* that I 1 
section of the statute. Waites v. 
Smith, 2 & 3 G. 4. 1 I 

PERJURY. 

1. Where an information for per- I 
jury, committed before a select 
committee of the House of Com¬ 


mons, appointed to try and de¬ 
termine the merits of an election, 
averred, that the committee wac 
appointed for that purpose,* «•<! 
that the committee were swore 
“ to try the matter of the peti¬ 
tion,” *c.;—Held, that the situa¬ 
tion of the committee was well 
described to support the aver¬ 
ment, though described in 10 G. 3. 
C.14S. s. 13, as a select com¬ 
mittee " to try and determine the 
merits of the return or election, n 
Hex v. Patrick Dunn, 2 6. 4. 

Page 10 

. Tiie return to a writ of inquiry, 
if defective, may be amended by 
the avfard of the writ entered on 
the roll, after the inquisition of 
damages is talcen, and conse¬ 
quently the defect in the return, 
does not vitiate the proceedings 
or affect the jurisdiction of the 
sheriff. Therefore, where per¬ 
jury was assigned upon evidence 
given before the sheriff’s se¬ 
condary, on an inquisition. of 
damages, where the writ of in¬ 
quiry was directed to be return¬ 
ed into C. P. instead of K. B; 

Held, that the indictment would 
lie upon the alleged perjury, and 
where. In an action upon the case 
for a malicious prosecution for 
perjury, assigned upon evidence 
given under such circumstances, 
ft was held to be no objection in 
arrest of judgment. Pippel v. 
Hearn, 3 G. 4. 269 

. Information for perjury, charg¬ 
ing, that defendant, before a com¬ 
mittee of the House of Com¬ 
mons, “ knowingly and delibe¬ 
rately, and of his qwn act and 
consent, did depose and swear” 
to certain facts set forth in the 
information; and that he after¬ 
wards, at the Hhr of the House 
of Lords, “ knowingly and do- 



PIRACY. 


PLEA. 


622 

libera tely, and of hii own act 
and consent, did depose and 
swear” to certain facts, contra¬ 
dicting what he had previously 
sworn before the committee of 
the Honse of Commons; with a 
conclusion, “ and so the defend¬ 
ant, in .manner and form afore¬ 
said, did commit wilful and cor¬ 
rupt perjury,” cannot be sus¬ 
tained. Rex v. Harris , 3 G . 4 . 

Page 578 

PIRACY. 

See Copyright, 2. 


- PLEA. 

See Bail, 7. 

Benefit Society. 
Libel, 2 . 

Pleading, 4. 

Practice, 4.6 . 9. 

1. Pleas to a declaration upon a 

bill of exchange, with counts for 
goods sold, 1st, That part of the 
consideration of the bill was 
spirituous liquors, sold at dif¬ 
ferent times, in quantities, less 
in value, than 20s.; and, 2d, That 
plaintiff and defendant had ac¬ 
counted together, and that the 
latter had given the former a bill 
of exchange for the amount of 
the goods mentioned in the com¬ 
mon counts, which bill is still 
outstanding and unsatisfied ; arc 
issuable pleas, and cannot* be 
treated as nullities, entitling 
plaintiff to sign judgment as for 
want of *a plea. Gaitskill v. 
Greathead. 3 G. 4. 359 

2. Declaration in assumpsit, for 
coals obtained by the defendant 
from a pit of plaintiff. Plea, 


that plaintiff had distrained de¬ 
fendant’s goods for the same iden¬ 
tical cause of action. Demurrer, 
that it does not appear by the 
plea that all plaintiff’s damages 
were satisfied:—Held, that the 
plea was no answer to the action. 
Lees v. Wright , 3 G. 4. Page 391 

3. The Court will not order a de¬ 

fendant to amend a plea on which 
issue has been joined, on a doubt 
suggested, whether the plea meets 
the declaration, but will give 
plaintiff leave to withdraw the si¬ 
militer, and demur. Semhle, that a 
plea in debt, that defendant docs 
not owe the said sum of 10/. 
above demanded, (the sum de¬ 
manded being 1800/.) is sufficient, 
and the amount may be rejected 
as surplusage. Attwood v. Jlo- 
nacich , 3 G. 4. 473 

4. Held, that after B. had gone to 
trial, upon the general issue, at 
the Sittings after Michaelmas 
Term, having obtained his cer¬ 
tificate in the preceding Trinity 
vacation, it was too late to plead 
his certificate puis darrein con¬ 
tinuance ; and the Court refused 
to receive such a plea on the 
terms of his paying the costs of 
the trial, though the plaintiff 
had not entered satisfaction on 
the roll of the judgment, in re¬ 
spect of which he had become 
liable as surety 1 2 , until two days 

• before the trial. Soutten v. Sout- 
ten, 3 G. 4. 521 

5. Plea to an indebitatus assumpsit , 
of payment of the debt, and sa¬ 
tisfaction of the said “ promises 
and undertakings,” in the decla¬ 
ration mentioned, and acceptance 
and receipt by the plaintiff of the 
debt, in discharge of the said 
A promises and undertakings,” is 
bad on demurrer, for not cover- 



PLEA. 


PLEADING* 


m 


ing the plaintiff’s damages. 
Francis v. Cryscll, 3 Q. 4. 

Page 546 

6. Plea of judgment recovered, of 
a term before caose of action, 
may be treated as a nullity, and 
the plaintiff is entitled to sign 
judgment without the leave of 
the Court. Lamb v. Pratt, 3 G. 4. 

577 

PLEADING. 

Sec Abatement. 

Assumpsit. 

Benefit Society. 

Bond. 

Declaration, 1. 5.6. 7. 8. 

Evidence, 2. 

Landlord & Tenant, 1. 2. 

Limitations, Statute of. 

Mortgagor & Mortgagee. 

Notice of Action. 

Perjury, 3. 

Plea, 1. ■ 

Quo Warranto, 2. 

Replevin. 

Tender. 

1. The mere practice of the Co8rt 

is not pleadable; therefore where 
bail sued in debt upon recogni¬ 
zance, pleaded that no ca. sa. 
was duly sued, returned, and 
filed against the principal, ac¬ 
cording to tho custom and prac¬ 
tice of the Court, which required 
that the writ should lie in the 
sheriff’s office four days befoFe 
its returnHeld, on demurrer, 
that this was a bad plea. Cherry 
v. PoweU, 2 G. 4. • 60 

2. After verdict in an actiop for a 
malicious prosecution for per¬ 
jury, it is no objection to the 
description of the Court in which 
the indictment was found, that 
the names of the Justices before 
whom the session of Oyer and 
Terminer is held, are not set 


out# Semble, that it is snfBcient 
to allege that at such a session 
defendant maliciously indicted 
plaintiff for wilful and corrupt 
perjury, without describing more 
particularly the circumstances 
under which the alleged perjury 
was supposed to have been com¬ 
mitted. Pippet v. Hearn, 3 G. 4. « 

Page 200 

3. Declaration by executor, on 
bond, delivered on the 1st Fe¬ 
bruary, sham plea on the 6th, of 
an assignment^ the bond before 
the death of the testator, and 
payment to the assignee,—de¬ 
fendant ruled to abide by plea on 
the 16th;—replication took issue 
on *the payment pleaded, and 

laintiff entered a similiter for 
cfendant;— Similiter struck out 
by the defendant, who filed de¬ 
murrer to the replication:—Held, 
notwithstanding plaintiff’s delay, 
that he might sign judgment as 
for want of a plea, and tho Court 
ordered plaShtiff's attorney to 
pay the costs. Corbett v. PoweU, 

3 G. 4. 448 

4. Declaration in debt on bond, 

conditioned for tho payment of 
6001. on or before the expiration of 
two years, or, upon the recovery 
of an estate in A. by 3. T., and in 
case 3. T. should fail in the re¬ 
covery thereof upon due proof of 
his having so failed, the obliga¬ 
tion to be void. Plea, that J. T. 
is still alive, and that thff estate 
hath not been recovered by him 
according to tho tenor of tho 
condition. Replication that nlain- 
tiff has not at any time had due 
proof made to him that J. T. has 
failed in the Recovery. De¬ 
murrer, that an immaterial fact 
is put in issue:—Held, that the 
obligee is entitled to judgment. 
Price v. HeSjpy, 3 G.4. 4.61 
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POLICY. 

See Authority. 
Barratry. 

POOR. 

See Churchwardens & Over¬ 
seers, 2 . 

Sessions, l. • 

Settlement, 1 .2. 5. 

1. Landlord not resident within the 

parish, having granted a licence 
for 21 years to certain adven¬ 
turers, to dig lor minerals under 
a close, reserving to hims.clf a 
certain proportion of the ore, in 
an improved and merchantable 
state, and granting to the adven¬ 
turers the exclusive occupation 
of the mine; forU.be purpose of 
procuring the ores, is rateable 
for the relief of the poor of the 
parish in which the mine is situ¬ 
ate, in respect of such reserved 
proportion, and in respect there¬ 
of, is to be considered as an oc¬ 
cupier of the land by the hands 
of the adventurers. Rex v. St. 
Austell, 3 G. 4. Rage 351 

2. Where a parishioner, by reason 
of a local act of Parliament, is 
qualified to be a guardian of the 
poor, in respect of his estate in 
the parish, and ipso facto be¬ 
comes a guardian thereby, and 
supplies goods for the mainte¬ 
nance of the poor, he is primd 
fade liable to the penalties of the 
statute 55 Geo. 3. c. 137. s. 6., 
though there is no evidence of 
his having acted as governor or 
guardian, during the time the* 
goods were supplied, and though 
there was no evidence of any 
express conti act to supply the 
ggoods, within the words of that 

Statute. Stanley y. Dodc{, 3 G. 4. 

SO 7 


PRACTICE. 

See Affidavit, 1. 2. 

Arrest, 1. 2. 

Bail, 4. 5. 7. 8. 9.10. 

Bribery. 

Costs, 1. 2. 4. 

Declaration, 4. 7, 

Ecclesiastical Jurisdic¬ 
tion, 2. 

Ejectment, 1. 2. 4. 

Jury. 

Lords’ Act, 1. 2. 3. 

Noyice ok Trial. 

Plea, 4. G. 

Pleading, 1, 3. 

Procurin' Amy. 

Sessions, 1. 2. 5. 

Trial, 1.2. 

Usury. 

1. Service of the copy of a writ of 
latitat, at eleven o’clock at night, 
is regular, and not within the 
rule df Court, Mich. 41 Geo. 3. 
Upton v. Mackenzie, 3 G. 4. 

Page 172 

2. In an action of assault, the Court 

.compelled the plaintiff to disclose 
to the defendants liis proper ad¬ 
dition, and place of residence, 
his ideutity being material to 
their defence on the trial, and 
the proceedings were stayed un¬ 
til the disclosure was made. 
Johnson v. Rirlcij and others, 
3 G. 4. 174 

3. The plaintiff having given a pe¬ 
remptory undertaking to try at 
a given Sittings, had set down 
his csfuse in the paper for those 
Sittings (there being no prospect 
of the cause being then tried), 
bat omitted to carry the record 
into the MarshalVoQice :—Held, 
that the defendant was not en¬ 
titled to judgment, as in case 
of % nonsuit, for not proceed-- 
ing to trial pursuant to the plqia-j 


I 



PRACTICE. 


tiff’s peremptory undertaking, 
as the latter was not bound to 
carry in the record. Cope 
Holt, 3 G. 4. Page 180 

4. Where a writ of tcire facias 
had irregularly issued, to which 
an appearance was entered, and 
the plaintiff having delivered 
a declaration, to which a plea 
was filed, pending a motion to set 
aside the writ:—Meld, that the 
defendant's plea was a waiver 
of the irregularity. HUoman v. 
Gregory, 3 G. 4. 131 

fi. Judgment for plaintiff, in error, 
from an inferior Court, and that 
it might be referred to the Mas¬ 
ter, to tax the plaintiff his costs, 
where the defendant had not 
joined in error, in compliance 
with the usual side-bar rule, can 
only be obtained on motion. 
Swift v. Bottom, 3 G. 4. 183 

6. Where plaintiff lodged a de¬ 

tainer against defendant in cus¬ 
tody, on the 21st January, by 
filing a declaration, and deliver¬ 
ing a copy entitled of Michael¬ 
mas Term, and at the same time ' 
demanded a plea; and on the 
23d of January entered a rule to 
plead, and on the 28th signed 
judgment as for want of a plea: 
Held, that the judgment was re¬ 
gularly signed. Itundellv.Champ- 
neys, 3 G. 4. 18G 

7. Plaintiff hawing agreed, on ap-» 
plication from defendant, and 
one of his bail, to stay proceed¬ 
ings for a month, upon payment 
of costs up to a certain time, 
and the costs were paid \tlie 
agreement being without any 
notice to the Sheriff), and the 
action not having been settled at 
the end of the month, the She¬ 
riff was attached;—the CourJ re¬ 
fused to set aside the attachment 
pn the applicatiou of the bail. 


Re* v. 7*« Sharif* of MuUOtm 

3 0 . 4 . * 

8. Plaintiff may obtain a rule t 

referring a bill of «*®b*CJga ' 
the Master, on U*e nae oaf < 
which judgment ia given, • 
producing the record. Hum 
v. Hayirardi 3 G. 4. 44 

9. If a mem sham plea is so iog* 
niously drawn as to render i 
necessary for the plaintiff’s at 
torney to consult counsel, and 
thereby occasion delayr and ex¬ 
pence, the Court will permit the 
plaintiff' to sign judgment as for 
want of a plea, and make the 
defendant, or his attorney, pay 
the Costs. Shadholt v. lierthoud,, 

3 G. 4., 4 40. 31‘Leish v. Welch, 
id. 447 

10. On a question whether a regu¬ 

lar attachment against the She¬ 
riff should stand as a security, 
the plaintiff having lost a trial, 
and it appearing that the cause, 
which was defended, might have 
been Bet down at the last Sitting 
in Term, when defended causes 
are not usually tried; the Court 
refused to take notice of the lat¬ 
ter circumstance, and held that 
the plaintiff had lost a trial, and 
ordered the attachment to stand 
as a security. Jarjucs r. Cumji- 
hetl, 3 G. 4. 450 

11. Plaintiff sued ont a writ against 

four defendants jointly, and hav¬ 
ing filed a declaration condition¬ 
ally against each separately, en¬ 
tered into a joint appearance for 
all, under the statute, and signed 
'interlocutory judgment:—h eld, 
that the judgment was irregular, 
as the plaintiff ought to have 
filed separate appearances. Cox 
T. Bnckncll, 3 G. 4. 64ff 

12. Though by the practice of the 
Court, judguiftit cannot be en¬ 
tered on a warrant of attorney 
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RELEASE. 


more titan a year old, without 
the leare of the Court, yet none 
but the defendant himself can 
objost to any irregularity in this 
respect. Jones r. Jones, 3 G. 4. 

Page 558 

PRISONER. 

• 

See Gaol. 

Practice, «. 
Privilege. 

PRIVILEGE. 

See Bail, 4. 5. 

Libel, 2. 

The Court refused to discharge a 
prisoner in execution for debt, 
claiming privilege from arrest, 
on the ground that he was one of 
the gentlemen of the King’s privy 
chamber, it appearing that the 
defendant was not a tnenjal ser¬ 
vant, had no stated duties to 
perform, received no fees in vir¬ 
tue of his office^ and had nc writ 
of privilege. Tapley v. Battine, 
3 G. 4. 79 

PROCHEIN AMY. 

Where an infant’s father, who is a 
necessary witness on his behalf, 
cannot be appointed his prochein 
amy, in the conduct of a suit, the 
Court will, on motion, appoint 
some other person to be his 
guardian, with tlio concurrence 
of the father. Claridge v. Craw¬ 
ford, 2 G. 4. 13 

PROMISSORY NOTE. 

Sec Commissioners. 

Interest. 

Release. 

PUIS DARREIN CONTINU¬ 
ANCE. * 

See Plea, 4. 


QUAKER. 

Whether the affirmation of a guaker 
is admissible, to call upon an 
attorney of this Court to answer 
the matters of an affidavit. In re 
Gctlibrand, 3 G. 4. Page 121 

QUO WARRANTO. 

1. Quo Warranto does not lie against 
the clerk to the commissioners 
of lanjl-tax; but if he is impro- 

' perly elected under 43 Geo. 3. 
c. 99., mandamus lies to tho 
commissioners to admit tho per¬ 
son who has the majority of legal 
votes. Rex v. Thatcher, 3 G. 4. 

420 

2. Information in the nature of quo 
warranto, lies against the bailiff 
of a borough, by prescription, 
sending members to parliament, 
though he be not a corporate 
officer. Queere, if the statute 32 
Geo. 3. c. 58., and 9 Ann. c. 20. 
enabling defendants in quo war- 

v ranto to plead double, arc con¬ 
fined to corporate officers. Rex 
v. Richard Highmore , 3 G. 4. 

438 

RELATORS. 

See Constable. 

RELEASE. 

* 

Defendant having given plaintiff a 
promissory note for 40 1., in con¬ 
sideration that he would with¬ 
draw an execution upon premises 
of the defendant, tho plaintiff 
executed a general release of all 
suits, which, after reciting the 
agreement to withdraw the exe¬ 
cution, &c., proceeded—“ Wit- 
nssseth, that, in pursuance of the 
said agreement, and in conside¬ 
ration of the said sum of 401., 



SALE. 


SESSIONS. 


being now to paid at herein-beforc 
is mentioned, Sfc.: —Held, In an 
action on the promissory note, 
which had been dishonored, that 
the release was no bar to the 
suit. Lamboume v. Cork, 3 G. 4. 

Page 211 

REPLEVIN. 

in bar to an action of replevin, 
“ I hat long before the said time 
when, Ac., to wit, on fc Ac., at, 
Ac., defendant demisodtho lodks 
in quo to plaintiffand replica¬ 
tion, “ That long before the said 
time when, Ac., to wit, on, Ac., 
at ; Ac., defendant did not de¬ 
mise modo et forma on demur¬ 
rer, that the replication was a 
negative pregnant, and made the 
day and place of the demise, 
which were immaterial, part of 
the issue:—Held, that the words 
“ before the said time, when, Ac.” 
were the material part of the 
traverse, and proof of a demise 
at any time before the distress, 
would maintain the action, and 
that the day and place subse¬ 
quently mentioned were imma¬ 
terial. Cuff v. Coster, 2 G. 4. 

42 

ROLL. 

See Declaration, 4. 

Wiftx of Inquiry. 

RULES OF COURT. 

Pages 196. 471, 2 

SALE. 

The master of a ship, which is 
completely wrecked in a foreign 
port, has no power of 'Selling 
goods on freight, saved from the 
wreck, unless there is an abso¬ 


lute necessity for such sale; vm 
such a sale, though bond fide, and 
in market overt, it not binding 
on the owner of the goods m wbere 
the conduct of the vendee im¬ 
ports knowledge of the infirmity 
of the captain’s title to tell. 
Freeman v. JEast India Company, • 

® 4. Page 234 

SCIRE FACIAS. 

See Practice, 4 . 

SERVICE. 

See Attachment. 

Ejectment, 4. 5 . 

Lords’Act, 2 . 

Pracjticj^ l. 

SESSIONS. 

&e«CERTIORARI, 1. 2. 

Churchwardens A Over¬ 
seers. 

County® Rate, 2. 

Mandamus, 1. 2 . 

Settlement, 1. 

1. Justices may supersede their 
own order, when improvidentiy 
made. On the 20th August, two 
Justices removed a pauper from 
the parish of A., to the parish of 
B .— On the 5th of September tho 
churchwardens of B. gave notico 
of appeal to the sessions, to bo 
liolden dh the 17th of October ; 
on the 10th of October, the Jus¬ 
tices made an order, superseding 
their former order of removal, 
upon doubts of its validity, which 
supersedeas was served on the 
parish officers of B., who treated 
it as a nullity,*and went to the 
sessions, where the Justices se- 
fused, to hear the appeal; and 
■ow this Court refused to grant 
a mandamus to the sessions, to 
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Sessions. 


SETTLEMENT. 


enter, hear, and determine it. 
Rex v. The Justices of Norfolk, 
3 G . 4. Page 60 

2. Quashing a conviction on a penal 

statute, for mere matter of form 
at sessions, is not an acquittal of 
the defendant, concluding the 
case against any Cur the r inquiry 
In this Court. Rex v. Ridgwan, 
3 6.4. 132 

3. Where the quarter sessions, on 

appeal, quashed a conviction of 
the defendant., on the statute 
30 & 40 G. 3. c. 102.. for want 
of form, subject to the. opinion of 
K. B., upon the point oj form :—- 
Held, that the order quasfiing 
the conviction might be quashed, 
and the appeal sent down to he 
tried on the •merits, even though 
there was nothing on the face of 
the proceedings shewing that the 
conviction was quashed for dorm, 
and that the sessions desired the 
opinion of the Court upon the 
point. hi. 

4. The statute 30 & 40 G. 3, c. 10G. 
s. 4., enacts, that all persons 
who shall attend any meeting, 
had or held ** for the purpose” 
of making or entering into any 
contract, &c., by this act declared 
to be illegal, or of entering into, 
&c., any combination for any 
purpose, declared by this act to 
be illegal, &c.:—Held, that a 
conviction for attending a meet¬ 
ing for the purposd’’ of carry¬ 
ing on a combination “ for the 
purpose” of obtaining an advance 
of wages, correctly described, 
the offence by the words “ for 
the purpose,” though the de¬ 
scription of offence referred to in 
the 4th sectioh was described in 

cthe 3d section to be " any com¬ 
bination to obtain, n the, words 
“ for the purpose,® and, “ to ob¬ 
tain,” being synonymous. Id. 


5. The statute 12 Geo. 2. c. 28. s. 5. 
against deceitful gaming, requires 
reasonable notice of appeal to the 
sessions against a conviction, but 
the notice may be by parol, or 
in writing; its reasonableness, 
in point of time, is for the Jus¬ 
tices at sessions to determine. 
Rex v. The Justices of Surrey, 
3 G. 4. Page 160 

SET OFF. 

See Arrest, 1. 
Attorney, 2. 

D., and another, purchase goods 
of two Lotulon houses, and ship 
them upon speculation to a fo¬ 
reign port, in the name of C., 
and not wishing to appear as 
principals in the transaction, re¬ 
present to the London houses, 
and tq the consignees abroad, 
that C. is the principal, and they 
merely his agents. After the 
shipment, the London houses 
make advances to D. and his 
'partner, as agents of C., on ac¬ 
count of the goods, the proceeds 
of which remained in the hands 
of the consignees abroad. C. also 
advances money to D. and part¬ 
ner, who afterwards became 
bankrupts, and at the date of 
the commission arc indebted to 
C„ for such advances :—Held, 
' in an action by *the assignees 
far money had and received, that 
C. bad a right to retain the pro¬ 
ceeds' of the goods, as a set off 
for ^noney advanced to the bank¬ 
rupts. Easum v. Cato, 3 G. 4. 

530 

SETTLEMENT. 

1. On »a question of emancipation, 
the Court laid down this general 
rule, in order to exclude discus- 



SETTLEMENT. 

'sions in particular cases, in fu¬ 
ture, ** that no emancipation is 
effected, during minority, except¬ 
ing by marriage, becoming the 
head of another family, or con¬ 
tracting a relation, such as wholly 
and permanently to exclude the 
father's control.” Hex v. Wil¬ 
mington, 3 G. 4. Page 140 

2. Pauper took a tenement on 21st 

May, under a written agreement, 
and did not actually take posses¬ 
sion until 4th June, but paid rent 
from the date of the agreement*: 
Held, that he did not come to set¬ 
tle until the 4th June, and conse¬ 
quently, that the settlement was 
concluded by 59 Geo. 3. c. 30, 
which passed on 2d July, al¬ 
though he afterwards resided 
more than forty days. Rex v. 
Brig hthclm stone, 3 G. 4. 313 

3. The daughter of Irish parents, 

pregnant of a child likely to be 
born a bastard, and therefore ac¬ 
tually chargeable by 35 Geo. 3. 
c. 101. s.O, may be removed to 
her birth settlement in England, 
though unemaneipated, and the 
head of the family does not 
through her become chargeable 
by force of 59 Geo. 3. c. 12, s. 33, 
so as to render the whole family 
removeable to Ireland. Rex v. 
Whitehaven, 3 G. 4. _ 384 

4. A parish apprentice assigned 
(before the passing of 50 Geo. % 
c. 139.) by an old,to a new mas¬ 
ter, by consent in writing, hut 
without the consent of two Jus¬ 
tices, as required by 32 Geo. 3. 
c. 57, gains a settlement by ser¬ 
vice with the second master under 
"the contract with the original 

master. Rex v. Barlestone, 3 G. 4. 

421 

5. An extra parochial district hav¬ 
ing been erected by a local act of 
parliament, into a new township. 


8HBBIFF. 

and it was declared, that it shoaM 
from thenceforth proride for its 
own poor, and be subject to the 
same regulations as were indent 
to other townships in the sane 
county Held, that a pauper 
bastard, bora within the district, 
before itwas, erected into a town¬ 
ship, was not removeatile to the 
new township, as the place of 
his birth settlement. Rex v. 
Oakmerc, 3 G. 4. Page 427 

SHERIFF. 

See Bail, 7. 

^Ecclesiastical Jurisdic¬ 
tion, 2 . 

Jury. 

Perjury, 2 . 

Pleading*, 1. 

Practice, 7. 

1. Sheriff cannot take in execution 
ranges, ovens, and set pots, af¬ 
fixed to a house built by the per¬ 
son against udu>m execution is¬ 
sues. Wynne v. Inglcby, 3 G. 4. 

247 

2. A writ of fi. fa. having issued 
against a debtor, at the suit of 
one creditor, and before it was 
executed, the attorney of an¬ 
other creditor having, in the 
mean time, obtained a warrant 
upon another fi. fa. from the 
same sheriff, directed to their 
clerk, and executed it before the 
prior excaution was put *in :—- 
Held, that the attornies were 
liable to the sheriff (who had 
made a return, that he had le- 

• vied the money under the first 
writ, and had in fact paid the 
amount of the debt to the cre¬ 
ditors) to refund-the money le¬ 
vied under the second execution 
in an action for money ha* ana 
received to J>is use. Sawle v. 
Paynter, 3 G. 4. 307 
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STATUTES. 


830 

3. Hie Court will not give A she¬ 
riff directions how he shall dis¬ 
pose of property remaining in his 
iuttM$s, which has been seized in 
execution towards the payment 
of a fine upon a defendant con¬ 
victed of a blasphemous libel; 
but if the ^slieriff.has made an 
improper return, it may be 
quashed. Rex v. Carlile, 3 0. 4. 

Page 474 

SHfP. 

See Authority. 

Sale. 

Trover. 

SMUGGLER. 

See Bankrupt, 1. 

Customs. 

STAMP. 

See Biu. of Exchangb, 2. 

Ejectment. 


STATUTES—CITED OR COM¬ 
MENTED ON. 

Henry 5. 


1. c. 6. Additions. 

328 

Elizabeth. 

13. c.*7. s. 11. Bankrupt. 

44 

43. e. 6. Costs. 

413 

James 1. 

t 

3. c. 8. Bail in error. 

184 

21. c. 16. Limitations. 

340 

— c. 19. Bankrupt. 

44. 587 


Charles 2. 

29. c. 3. Frauds. €2.128.210.515 


Anne. 

8. c. 19. Copyright. Page SOI 

9. c. 20. Quo warranto. 438 

George 1. 


12. c. 34. Manufacturers. 438 

George 2. 

2. c. 24. Bribery. 612 

11. c. 19. Landlord and Tenant. 

413 

1JS. c. 28. Gaming. 180 

22. c. 27. Manufacturers. 438 
24. c. 40. Gin Act. 359 

32. c. 28. Lords’ Act. 25. 394 

George 3. 

17. c. 56. Manufacturers. 430 

— c. 57. Cqpyright. 400 

18. c. 25. Constable. 454 

19. c. 70. Execution. 537 

28. c. 3|. Customs. 417 

31. c. 48. Gaols. 535 

32. c. 57. Settlement. 421 

— c. 58. Quo warranto. 438 

33. c. 5. Lords* Act. 539 

~ c. 54. Benefit Societies. 393 
35. c. 101. Settlement. 384 

39 & 40. c. 102.108. Unlaw¬ 
ful combinations. 132 

43. c. 99. Land-tax. 426 

— c. 46. Arrest. 07 

46. c. 97. City Lottery. 259 

47. c. G9. Dover Harbour. 274 

48. c. 149. Stamps. 582 

49. c. 121. Bankrupt. 377. 521 

50., c. 49. OVerseers. 146 

53. c. 127. Ecclesiastical Juris¬ 
diction. 480 

— c. 141. Annuities. 374 

55. c. 51. County-rate. 318 

— c.137. Poor. 397 

— c. 184. Stamps.' 433.563 

— c. 192. Surrenders. 81 

— c. 194. Apothecaries. 564 

56. (?. 139. Settlement. 421 

57. c. 87. Smuggling. 151 
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TRIAL. 


631 


09. c. 12. SolUement. Page 384 

— c. 50. Settlement. 313 

George 4. 

1. c. 56. Malicious injury. 222 

— c. 87. Ejectment. 433. 436. 

540 

1 & 2. c. 118. Police. 156 

STAYING PROCEEDINGS. 

See Practice, 2. 

SUPERSEDEAS. 

See Sessions, 1. 

SURETY. 

See Bankrupt, 2. 

SURRENDER. 

Sec Devise, 3. 

TAXES. 

See Landlord & Tenant. 

TENDER. 

Declaration on a bill of exchange 
for 10/. 4s. Plea, as to all the 
said sum except 41. Is. 6d., non 
assumpsit , and as to that, a ten¬ 
der, with an^averment that de*» 
fendant was always ready and 
willing to pay the same. Im¬ 
plication, that defendant was not 
always ready and willing to pay 
the said sum, &c. and a demand 
thereof, previous to the tender 
pleaded, and issue thereon. 
Proof having been given at the 
trial, that defendant had paid 11. 
on account of the bill, and # had 
tendered 3/. 4s., a verdict was 
found for him :—'Held, that the 


| plaintiff’s replication to the plea 
of tender was not supported by 
proof of a demand of the whom 
debt due. Rivers v. Griffiths, 
3 0.4. Page 215 

TOLLS. 

See 1'urnpikb. 

TOWNSHIP. 

See Settjusment, 5. 

TRESPASS. 

See Case, 1 . 

Certificate. 

Cosjs, 3 m 
Highway. 

Sheriff, 1 . 

Whcr« the plaintiffs, who wore em¬ 
ployed as contractors, to com¬ 
plete a navigable canal, had 
erected a danf composed of piles 
and earth, with tho consent of 
the owner of the soil:—Held, 
that they might maintain tres¬ 
pass against the defendant for 
breaking and destroying the 
same, and that case would not 
lie. Dyson and another v. Col- 
lick and others , 3 G. 4. 225 

TRIAL. 

See Sury. 

Practice, 3. 

Witness, 1 . 

l.«On motion to postpone a trial 
npon «Q affidavit, suggesting the 
absence of the copy of a judicial 
document in the West Indies , ma¬ 
terial and necessary on the trial # 
of the cause, the Court weald 
not try*the admissibility of the 
evidence, where it was objected 



trover. 


TRUSTEES 


ft 

that "when it arrived, it conld not 
be fdailted, bet postponed the 
triad until the document should 
amgre. Mackenzie. v. Hudson, 

3 0.4. Page 160 

1 Where a cause was taken out 
of its turn and set down in the 
written list at Mia Print, as & 
undefended cause, and was tried 
as such, in the absence of de¬ 
fendant’s counsel and attorney^ 
who were instructed to defend;^ 1 
♦he Court retyped a new trial 
though on payment of costs, 
without an affidavit of merits. 
Blackliurst v. Bulmer, 3 G. 4. 

* 653 

TROVER. 

See Certificate. 
Declaration, 4» 
Evidence, 2. 

Executor. 

Pawnbroker. 

A. contracts with B. to build a ship 
and furnish her with every re¬ 
quisite for sea, the price to be 
paid by four instalments, two 
to be paid in the progress of the 
work, and the other when the 
vessel is finished and launched; 
the first two instalments were 
paid at the respective times sti¬ 
pulated ; when the hull was ready 
for launching, the ship was mea¬ 
sured and surveyed with the 
privity of the builder; and the 
master who had bebn previously 
appointed, entered into the usual 
bond for the delivery of the re- 
. gister to the Custom House; the 
ship was then registered in the 
name of the purchaser, ‘and all 
the requisites of the register acts 
were complfed with. The builder 
then received the third instal- 
mSht. Before the .ship was 
launched, the purchaser adver¬ 
tised for freight and chartered 


her for a voyage, and hired 4 
. crew with the privity of the 
builder. The amp was not in 
fact launched as stated in the 
register, but remained in the 
builder’s yard and bis men were 
at work upon her until the 3d of 
July. Prom the early part*of 
June until the 30th, an appren¬ 
tice of the master was employed 
in the ship, and on the 1st of 
July his bedding was put on 
board: On the 30th of June 
the builder committed an act of 
bankruptcy, and on the 8th of 
July a commission issued against 
him. On the 2d of July tlic 
purchaser took possession of the 
vessel, whilst she remained on 
the builder’s wharf, and took 
away her ruddor and cordage, 
and on the 4th she was launched 
and afterwards equipped for sea 
at the purchaser’s expence, the 
fourth instalment remaining un¬ 
paid:—Held, that as between 
the bankrupt and tlie purchaser, 
there was such a transfer to, and 
general ownership in, the latter, 
as to exclude the operation of 
the 21 Joe. 1. c. 19. s. 11. and 
bar an action of trover at the 
suit of the assignees; but that 
the assignees were entitled to 
such portion of the fourth in¬ 
stalment as would remain due, 
after satisfying llio expence of 
completing' the vessel for sea, 
according to the contract, and 
for* which the bankrupt would 
have had a lien upon the vessel. 
Woods and another , Assignees of 

Paton v.Russell, 30.4. Page 567- 

* * 

TRUSTEES. 

Sec City Lottery. 

Deeds. 

Turnpike, 1, 2. 
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ADDRESS 


In presenting to the Profession the first volume of 
77/e Ac "w Term Reports, the’Editors cannot refrain 
from expressing a hope that their present claim 
upon public attention will receive a candid and in¬ 
dulgent consideration. The peculiar circumstances 
under which their exertions have been elicited, 
render them perhaps more than commonly alive to 
the difficulties of their situation, and the following 
pages, therefore, have been Committed to the press 
with no ordinary degree of solicitude for their fate. 
Although the attempt to establish a second series of 
Term Reports is by no means novel, still they cannot 
but be aware pf the disadvantages incurred by an 
unavoidable coidpetition with a similar work already 
established in public favour. •^CVhatever diffidence 
they might have felt in encountering the respon¬ 
sibilities of the task, on this ground, they did not 
consider fliemselves justified in declining it under 
the circumstances which have induced the publish- 
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erg to enpibark in 4he undertaking. Called upon, in 
their professional character, to execute the work, 
and not courting the perils of criticism from per¬ 
sonal motives, they cheerfully submit the present 
volume to the judgment of those b^ whom they 
are confident its merits will be appreciated with 
candour and liberality. Ifor is it from their wish 

to under-value what has been done by others; and 

• ^ ** 

as little are they disposed, unduly, to commend 
their own labours; but acting upon principles 
which they presume cannot be objected to , they 
enter a field wherein there seems to bo yet room 
for useful exertion, and their station in it they will 
struggle to maintain with an ambition which, even 
if it shall fall short of complete success, it must 
at least be deemed venial to have cherished. 

Thus much they 1 hive thought it necessary to 
state, to prevent any possible misconception of their 
motives, and beyond this, all they have personally to 
intreat is, a fair and impartial examination of the 
Work as regards its professional accuracy and use¬ 
fulness. The duty of a Reporter,, fcven under the 
highest encouragement and patronage, is an anxious, 
a laborious, and witf! reference to his reputation, a 
momentous one. By none, perhaps, except those 
who have been actually engaged in a similar pursuit 
can the assiduity, anxiety, and research necessary to 
the completion of hjs task, be duly estimated. Per- 
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fection, under any circumstances, he cannot expect; 
but to attain even ordinary success, every^aculty of 
the nynd must be employed; and unwearied attention, 
laborious stiyly* and persevering diligence must be 
practised, int order to render his Reports faithful, 
perspicuous, and concise. To the best of their abi¬ 
lities, ami with the most anxious wish to do justice 
to so important a charge, the Editors have struggled, 
certainly und£r disadvantageous circumstances, to 
give to The New Term Reports , these characteristics. 
Their first and most confident hope, is, that their 
motives for coming before *the public will not be 
misinterpreted: beyond that, and as it regards the 
execution of the Work, their expectations ought, 
perhaps, to be satisfied, if it pass the ordeal of pub¬ 
lic opinion without censure, however impossible it 
is for them, as its Editors, to be indifferent to the 
stimulus of applause. 

The Editors cannot conclude this short Address, 
without endeavouring to express their warmest gra¬ 
titude for the kind sympathy, the constant encou¬ 
ragement, tlio friendly countenance and co-operation 
which they have experienced from every member of 
the Profession, with whom thev have had occasion 
to confer, in the progress of their labours. From a 
Body so distinguished for enlarged views and liberal 
feelings, no othgy line of conduct could indeed be 
expected; but its effect Tipon the Editors has not 
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been the less cheering*, nor is their gratitude the less 
sincere. \jt is equally their duty and their pleasure 
to pay this small tribute of thanks to their friends, 
and to acknowledge how essentially they have 
been benefited by their valuable assistance. 

Trinity Vacation, 

1822. 
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